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Provincial Councils Elections Act No. 2  o f  1988 S.82, S.92, S.98, S.101,
S. 105. S .107- Parliamentary Elections Act 10 o f 1 9 7 8 -S .9 8 - Presidential 
Elections Act 15 o f  1981 - S .96 - Election Petition - Corrupt practice - 
Affidavit - H earsay - B ad in Law cannot be acted  upon - What is an affidavit
- Oaths and Affirmation Ordinance No. 9  o f  1895 - am ended by  S .22 o f  
1915. 1 3 o f1954, 23 o f 1 9 5 3 -Civil Procedure CodeS. 181, 1 8 2 .4 3 7  & 4 4 0
- State Lands Recovery o f  Possession Act 7 o f  1979 - S.5(2)

The Petitioner had  alleged two g rounds of co rrup t practice based  on two 
different interviews, said  to have been given to the “Lakbim a" new spaper 
by the 1st and  2nd R espondents. No affidavit from either of the  jo u rn a lis t 
had  been tendered.

The R espondent raised  a  prelim inary  objection tha t, in  respect of the 
g rounds of co rrup t practice pleaded as  C harges 1 an d  2 the  Petitioner 
failed to su p p o rt sam e by any acceptable p rim a facie m ateria l an d  as 
su ch  it is not com petent for the Petitioner to m a in ta in /p ro se c u te  the 
Petition. It w as contended th a t the affidavit annexed  in su p p o rt of the 
allegation of co rrup t practice  w hich is the foundation  of the  Petition 
con ta ins hearsay  and  a s  such  is no t an  affidavit a s  contem plated  by Law.

The Petitioner contended th a t the Petition is no t required  to con ta in  the 
evidence, conversely th a t it could contain  hearsay  evidence, the  affidavit 
in su p p o rt of the allegations in the Petition will not necessarily  be 
required to contain evidence and  could contain  hearsay  evidence as  well, 
and  th a t in setting  ou t an  allegation of co rrup t practice the Petitioner is 
not bound by ru les of evidence and  could include in an d  as p a rt of the 
allegation of co rrup t practice, s ta tem en ts  w hich are hearsay  in the 
Petition.

Held :

(i) W ording in S.98(d) of the Provincial Councils Election Act 2 of 1988 
regarding the filing of an  affidavit in supportive of the  allegation of such
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co rrup t or illegal practice is different from S.80(B)d of the Ceylon 
Parliam entary Elections O rder in Council. In S.80(B)(d) an  affidavit in the 
prescribed form h as  to be filed In S.98(d) of the Parliam entary Elections 
ac t 10 of 1978 and  Provincial Councils. Elections Act 2 of 1988 the words 
'in the  prescribed form' are  no t included.' In the su b sequen t am endm ent 
to these  Acts, those w ords have been deleted. Although S.80B(d) refers 
to a  prescribed form, no form h as  been prescribed by law.

W hatever the form m ay be, an  affidavit m u st conform to the provisions 
of the O aths and  Affirmations O rdinance No. 9 of 1895 as am ended by 
Act 22 of 1915, and  Act 13 of 1954 and  Act 23 of 1953 and  Sections 181. 
182, 437 of the Civil Procedure Code.

It is very clear th a t an  affidavit could contain only such  facts as a 
dec la ran t is able of h is own knowledge and  observation to testify to. 
Therefore hearsay  could not be included as conten ts of an  affidavit.

(ii) A Petition sta tin g  facts of observation and belief is not converted into 
an  affidavit by the addition of a verifying clause, an affirmation or oath 
to the  effect th a t the sta tem en ts  in the Petition are  true.

Per Jayaw ickrem a, J .

“If one is to base legal action on news item s appearing in new spapers no 
one will be safe in th is  country . P resen t day m edia are hell ben t only as 
on exposure ra th e r  th a n  keeping the nation  informed of the news. The 
tru th  or otherw ise of new s item s depends on the integrity, im partiality, 
consistency  and  credibility of a  jou rna list. The p resen t day prin t and 
electronic m edia m ake very serious allegations or sta tem ents bordering 
on defam ation against persons in every s tra ta  of society including 
religious leaders and  Ju d g e s  ju s t  to dem ean such  persons stand ing  in 
society."

(iii) It would be a  veiy dangerous precedent to allow a person to file an 
affidavit entirely depending on publications in the media, w ithout being 
able of h is  own knowledge and  observation to testify to the tru th  or 
otherw ise of the facts sta ted  therein.

(iv) Petition canno t be supported  by an  affidavit w hich is based on 
h ea rsay  even if the nam es of persons to whom the alleged s ta tem en ts 
have been m ade are nam ed  as  w itnesses. Even if the Jo u rn a lis ts  vouch 
for the  fact th a t the R espondents did m ake such  sta tem ents the 
Petitioners can n o t base  affidavits on th a t basis, for the sim ple fact th a t 
the facts are  no t of the ir own knowledge and  observations.
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A u g u st 01, 2000 .
JAYAWICKRAMA, J .

Two E lection  P e titio n s  Nos. 5 /9 9  a n d  6 /9 9  w ere filed by 
two d ifferen t p e titio n e rs  a g a in s t th e  1st a n d  2nd re sp o n d e n ts  
p ray in g  th a t  th e  e lec tion  of th e  1st re sp o n d e n t a s  a  m em b er of 
th e  N orth  W este rn  Province P rovincial C ouncil a t  th e  E lection  
held  o n  2 5 lh J a n u a r y  1999 be dec la red  n u ll a n d  void.

As b o th  p e titio n s  w ere iden tica l in  c o n te n t th ey  w ere ta k e n  
u p  to g e th e r  for inquiry . T he lea rn ed  P re s id e n t’s C ounse l for 
th e  R esp o n d en t Mr. Faiz M u s th a p a  ra ise d  th e  following 
p re lim in ary  objection:

“T he pe titio n e r h a s , in  re sp e c t of th e  g ro u n d s  of c o rru p t 
p rac tic e  p lead ed  a s  c h a rg e s  No. 1 a n d  No. 2, failed to
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su p p o rt sam e  by  an y  accep tab le  p rim a  facie m ateria l and  
a s  su c h , p ro cess  h a s  been  secu red  w ith o u t w a rra n t a n d /o r  
ju s tif ica tio n  th e re o f  a n d  a s  su c h , it is n o t com peten t for the  
pe titio n e r to  m a in ta in  a n d /o r  p ro secu te  th e  petition ."

T h u s  th e  ob jec tion  w as  ta k e n  th a t  th e  p e titioner could not 
have a n d  m a in ta in  th e  pe tition  for th e  re a so n  th a t  th e  affidavit 
an n ex ed  in  s u p p o rt  of th e  a llegation  of c o rru p t p ractice  w hich 
is th e  fo u n d a tio n  of th e  petition , c o n ta in s  h e a rsa y  an d  a s  su ch  
is n o t a n  “affidavit" a s  co n tem p la ted  by law.

T he re lev an t fac ts  a n d  p o in ts  of law  a s  p rese n ted  by the  
re sp o n d e n t a re  a s  follows:

(1) T he pe titio n e r h a s  com e to C o u rt alleging two g ro u n d s 
of c o rru p t p rac tice  b a se d  on  two d ifferen t in terview s said  to 
have b een  given to  th e  “L akb im a” N ew spaper by th e  l sl an d  2nd 
re sp o n d e n ts  respectively . In  p a ra g ra p h  12 of the  su p p o rtin g  
affidavit, it is  averred  th a t  th e  1st re sp o n d e n t “sub jec ted  
h im se lf to  a n  in terview  th ro u g h  a  jo u rn a lis t  by the  nam e of 
K. D asa n a y ak e  B a n d a ra  a n d  th a t  th e  sa id  interview  w as 
c a rried  in  a  p a r t ic u la r  is su e  of th e  sa id  N ew spaper. P a rag raph  
17 of th e  affidavit a lleges th a t  th e  2nd re sp o n d e n t g ran ted  an  
in terv iew  to one  S a m p ^ th  D eshap riya  a n d  th a t  the  n ew spaper 
c a rried  a n  interview . T here  h a d  b een  no  affidavits from  e ither 
of th e  jo u rn a lis t.

(2) N ow here in  th e  affidavit is it s ta te d  th a t  th e  petitioner 
w as p re se n t w h en  e ith e r  of th e  in terv iew s w as g ran ted . Q uite 
clearly , th e  affidavit in  s u c h  c irc u m sta n c e s  c o n ta in s  h ea rsay  
a n d  is violative of sec tion  181 of th e  Civil p ro ced u re  Code. 
Vide C ollettes Ltd. v. C om m issioner o f  Labour an d  others01 a t 
page 15.

(3) T he  a ffid av it d o e s  n o t  in  a n y  w ay  a d d  to  th e  
p ro d u c tio n  of th e  n ew sp a p e r a n d  does  n o t in  an y  way, even 
p rim a  facie, e s ta b lish  o r su g g est th a t  th e  offending s ta te m e n ts  
w ere m ad e  Vide Ja ya ra tn e  v. Sirim avo R.D. B andaranaike'21.
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(4) The legal req u irem e n ts  of a n  affidavit a re  s e t o u t in  
sec tio n s  181, 182 a n d  4 3 7  of th e  Civil p ro ced u re  Code. S ec tio n  
181 b a rs  h e a rsa y  a n d  a n  affidavit w h ich  c o n s ti tu te s  h e a rsa y  
is b a d  in  law a n d  c a n n o t be a c te d  up o n . Vide D avid  & C om pany
v. A lbert Silva131, Simian Fernando v. Gunasekara!41.

(5) In  te rm s  of sec tio n  92  o f th e  P rovincial C ouncils  
E lections Act No. 2  of 1988 a n  elec tion  c a n  be  avoided on  
th e  g ro u n d s  o f g en e ra l in tim id a tio n , b ribery , e tc , o r  n o n  
com pliance w ith  th e  A ct a n d  a n  e lec tion  of a  c a n d id a te  c a n  a lso  
be se t as ide  on  a n y  o f th e  severa l g ro u n d s  se t o u t in  S .92(2). 
Section  98  s e ts  o u t th e  re q u ire m e n ts  o f a n  e lec tion  p e titio n  
an d  singu larly  it  is  only in  re sp e c t of a n  a llegation  of c o rru p t 
o r illegal p rac tice  th a t  a  su p p o rtin g  affidavit is  req u ired  a s  p e r  
section  98(d). T he re a so n  for th is  d is tin c tio n  is th a t  a n  
a llegation  of c o rru p t p rac tice  h a s , a p a r t  from  avoid ing  th e  
election of a  p a r t ic u la r  c a n d id a te , th e  effect o f p lac ing  th e  
offender in  peril of:

(i) th e  conv ic tion  a n d  re su ltin g  p e n a l co n seq u e n c e s . 
S ection  82(1) o f th e  Act.

(ii) su b jec tin g  s u c h  p e rso n  to  lo ss  of co m p eten ce  to vote 
o r be ing  e lected  a t  a n  e lec tion  to  P rovincial C ouncil for 
07  y ea rs . S ec tio n  82(2).

(iii) lo ss  of com p eten ce  in  th e  sa m e  m a n n e r  a s  s u c h  (ii) 
above c o n se q u e n t to  a  re p o rt by  a n  e lec tion  J u d g e . S ec tion  
101 read  w ith  sec tio n  105 a n d  107.

(6) Section  98(d) c learly  m a k e s  th e  su p p o rtin g  affidavit 
m a n d a to ry  for it s a y s  th a t  th e  p e ti t io n  “s h a ll  a lso  be  
accom pan ied  by  a n  affidavit." T he c o n te n ts  of th e  affidav its  is 
a lso  clearly  s e ts  o u t by  sec tio n  98(d) w h ich  re q u ire s  th a t  “full 
p a rtic u la rs  of an y  c o rru p t o r illegal p rac tice"  sh o u ld  be  se t o u t 
in c lud ing  “as full a statem ent as possible o f the nam es of 
the parties alleged to  have com m itted such corrupt or 
illegal practice and date and the place o f the com m ission
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o f  such corrupt or illegal practice." The Section fu rth e r  
req u ire s  th a t  th e  accom pany ing  affidavit sh a ll be  “in support 
of the allegation o f such corrupt or illegal practice. T his 
p rov ision  necessa rily  refers to  th e  req u irem e n ts  se t ou t in  the  
p reced in g  po rtion  of th e  section , nam ely  “a s  full a  s ta te m e n t a s  
possib le  of th e  n a m e s  o f th e  p a rtie s  alleged to have com m itted  
s u c h  c o rru p t o r illegal p rac tice  an d  th e  d a te  an d  p lace of 
com m ission  of s u c h  c o rru p t o r illegal practice."

(7) A n affidavit b a sed  on  h e a rsa y  does n o t clearly  satisfy  
th e  req u irem e n ts  of th e  law. (Vide D avid & Com pany v. Albert 
SiluafSupra), Simian fe m a n d o  v. Gunasekera/SupraJ Collettes 
v. Com m issioner o f  Labour(SupraJ) a n d  its  accep tan ce , w ould 
to ta lly  defea t th e  ra tio n a le  for req u irin g  a n  affidavit an d  is in 
th e  te e th  of th e  c a se  of Ja ya ra tn e  v. Bandaranaike(Supra)

(8) T he proviso  to  sec tion  98  w h ich  s ta te s  th a t  th e re  is no 
req u irem e n t th a t  evidence sh o u ld  be s ta te d  in  th e  petition , 
do es  n o t d e tra c t from  th is  position . For, in  o rder to enab le  the  
C o u rt to  e m b a rk  u p o n  th e  inqu iry , th e re  m u s t be a n  affidavit 
w h ich  p rim a  facie su g g e s ts  th e  com m ission  of th e  a c t alleged. 
A se rio u s  a llegation  of th is  n a tu re  m u s t  be p rim a facie 
p lau s ib le  a s  it is  on  p a r  w ith  th e  C ourt d e te rm in ing  w h e th e r 
th e re  is, for in s ta n c e , a  c a u se  of ac tio n  on  th e  face of th e  p la in t 
in  a  Civil ac tio n  for th e  is su e  of p rocess.

T he L earned  P re s id e n t’s  C ounse l Mr. L.C. S enev ira tne  for 
th e  p e titio n e rs  fo rm u la ted  h is  p o in ts  of law in  th e  following 
te rm s :-

(1) T h a t Simion F em ando v. G unasekera  a n d  Jayara tn e  v. 
Sirim avo B andaranaike  a re  n o t app licab le  to  th e  p re se n t case  
for th e  re a so n  th a t  Simion Fem ando(Supra) case  w as in 
re la tio n  to a n  ap p lica tio n  for a  w rit of quo w arranto  seek ing  to 
o u s t  th e  re sp o n d e n t in  th a t  ca se  w ho w as th e  C h a irm an  of a 
Village C om m ittee  on  th e  g ro u n d  th a t  h is  e lection  to  office 
is n u ll a n d  void a n d  J a y a ra tn e s ’ Case(Supra) is a  co n tem p t of 
C o u rt m a tte r  a n d  in  th o se  c a se s  C ou rt h a d  to  tak e  a  decision



CA Cunasinghe Banda v. Navinna and Others 
(Jayawtckrama, J.)___________

213

on  th e  fac ts  p laced  before C o u rt by w ay o f a n  affidavit a n d  
d o c u m e n ta ry  evidence. T he fu n c tio n  of th e  affidavits in  a  w rit 
ap p lica tio n  a n d  in  a n  election  p e titio n  a re  w holly different. In  
C on tem p t m a tte rs  to  is su e  a  ru le  n is i th e  C o u rt h a s  to  a c t on  
availab le  ev idence th a t  w ould  lead  th e  C o u rt to  conc lude  th a t  
a n  offence a p p e a rs  to  have  b een  com m itted . In  J a y a ra tn e s ’ 
Case(supra) no  affidavit h a d  b een  filed. A n E lection  p e titio n  is 
decided a fte r  ev idence is led a n d  h e a rd  by  C ourt.

(2) S e c tio n  9 8  o f th e  P rov inc ia l C o u n c ils  E le c tio n s  
Act No. 2  o f 1988 d ea ls  w ith  “contents o f the p etition” and 
sub section  (d) o f section  98  requires the petition to  
contain full particulars o f the corrupt practice alleged and 
the affidavit which accom panies the petition  is filed in 
support o f the said allegation of corrupt practice and the  
date and place o f such com m ission o f such practice.”

(3) T he proviso  to  sec tio n  9 8  is fu n d a m e n ta l to  th e  m a tte r  
in  issu e  now. It s ta te s  th a t  “provided, however, that nothing  
in the preceding provisions in th is section  shall be deem ed  
or construed to require evidence to  be stated in the 
petition .” If th e  p e titio n  is  n o t re q u ire d  to  c o n ta in  th e  
evidence, conversely  th a t  it cou ld  c o n ta in  h e a rs a y  evidence, 
the  affidavit in  s u p p o r t  of th e  a lleg a tio n s  in  th e  pe titio n  will n o t 
n ecessa rily  be req u ired  to  c o n ta in  ev idence a n d  cou ld  c o n ta in  
h e a rsa y  ev idence a s  well. T he law  is th ere fo re  c lea r th a t  in  
se ttin g  o u t a n  a llegation  of a  c o rru p t p rac tice  th e  P etitioner is 
n o t b o u n d  by  ru le s  of ev idence a n d  cou ld  in c lu d e  in  a n d  a s  p a r t  
of th e  a llegation  of c o rru p t p rac tice , s ta te m e n ts  w h ich  a re  
h e a rsa y  ev idence in  th e  pe tition . It th ere fo re  follows th a t  th e  
affidavit w h ich  is  req u ired  to  s u p p o rt  th e  a llegation  o f c o rru p t 
p rac tice  se t o u t in  th e  p e titio n  c a n n o t be confined  to  ru le s  of 
evidence only  if it is to  s u p p o rt  a n  a lleg a tio n  of c o rru p t p rac tice  
in  th e  p e titio n  w h ich  is b a sed  on  h e a rsa y . T he objective of th e  
affidavit w h ich  a c co m p an ie s  th e  e lec tion  p e titio n  is to a c t  a s  
a  re s tra in t  a g a in s t frivo lous a lleg a tio n s  b e in g  m ade  in  th e  
petition . T h u s  w h a t sec tio n  98  re q u ire s  is th a t  th e  affidavit
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sh o u ld  s u p p o rt th e  a llegation  of c o rru p t p rac tice  a n d  n o t the  
fac ts  p e rta in in g  to  th e  sa id  a llegation  w h ich  m ay be h earsay  
since  s u c h  fac ts  w ould  be elicited a t  the  h e a rin g  of the  petition .

(4) In  th e  c a se  of R ajapaksa  v. Gunasekara!51 a t  15, 16. 17 
th e  S u p rem e  C o u rt s ta te d  th a t  th e  C ou rt is n o t called upon  to 
m ake  an y  o rd er to  th e  p re jud ice  of th e  re sp o n d e n t on the  b as is  
of p rim a  facie evidence fu rn ish ed  by th e  affidavit n o r to inquire 
in to  th e  t r u th  of th e  a v e rm en ts  in  th e  affidavit before tak ing  a 
fu rth e r  s te p  o n  th e  petition . It is for th is  re a so n  th a t  section 
98(d) only req u ire s  th e  affidavit to su p p o rt th e  a llegation  m ade 
in  th e  election  petition .

(5) The S u p rem e  C o u rt fu rth e r  s ta te s  th a t  “An Election 
p e titio n  c a n n o t a n d  sh o u ld  n o t be d ism issed  or rejected  in 
lim ine o n  th e  g ro u n d  of in co rrec t or e rro n e o u s  averm en ts 
m ade  in  th e  affidavit filed in  su p p o rt of c o rru p t or illegal 
p rac tice . T he E lection  J u d g e  e n te rs  on  th e  exercise of h is 
ju r isd ic tio n  on  th e  b a s is  of th e  a v e rm en ts  in  the  election 
petition .

(6) In  J a yasin gh e  u. J a y a k o d y 161, th e  S u p rem e  C ourt held 
th a t  even  th o u g h  a n  affidavit accom pany ing  the  election 
pe tition , is b a se d  on  in fo rm ation  received by the  D eponent 
from  o th e rs  ( th a t is h e a rsa y  evidence) a n d  th e  affidavit is 
defective in  th a t  re sp ec t, th e  p e titio n  sh o u ld  n o t be d ism issed  
on  th a t  g ro u n d  nam ely  th a t  th e  so u rce  of in fo rm ation  h a s  not 
b e e n  d isc losed  a s  it is n o t a  req u irem e n t of th e  law th a t  the  
so u rce  of in fo rm atio n  or th e  g ro u n d  of d e p o n e n t’s belief h a s  to 
be s e t o u t in  th e  affidavit. A defective affidavit will no t affect the  
valid ity  of a n  e lec tion  p e titio n  in  view of th e  dec isions in the  
above ju d g m e n ts .

(7) A lthough  th e  above a u th o r itie s  a re  in  resp ec t of 
e lec tion  p e titio n s  on  th e  g ro u n d  of c o rru p t or illegal p rac tice  
u n d e r  th e  P a rlia m e n ta ry  E lections Act No. 01 of 1981 as  
am en d ed . S ec tio n  98  of th e  P a rlia m e n ta iy  E lections Act w hich 
d ea ls  w ith  th e  c o n te n ts  of th e  p e titio n  is v irtua lly  th e  sam e as
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section  98  of th e  P rovincial C ouncils  E lec tions  Act, u n d e r  
w hich  th is  elec tion  p e titio n  h a s  b e e n  filed. In fac t 98(d) a n d  th e  
proviso to sec tio n  9 8  of th e  P a rlia m e n ta ry  e lec tio n s  Act 
No. 1 of 1981 a s  am en d e d  is  iden tica l w ith  sec tio n  98(d) a n d  
the  proviso  to  sec tio n  98  o f th e  Provincial C ouncils  E lec tions  
Act. F u r th e r  sec tion  96(d) a n d  th e  proviso  to  sec tio n  9 6  of th e  
P residen tia l E lec tions Act No. 15 of 1981 a s  a m e n d e d  is 
iden tica l w ith  sec tio n  98(d) a n d  th e  proviso  to sec tio n  9 8  o f th e  
Provincial C ouncils E lec tions  Act a re  a lso  iden tica l.

(8) The a u th o r itie s  c ited  a n d  relied  on  by  th e  re s p o n d 
e n ts  w h ich  d ea l w ith  th e  e lec tio n s  u n d e r  th e  P a rlia m e n ta ry  
E lections Act a re  equally  ap p licab le  to  th e  e lec tion  p e titio n  
filed u n d e r  th e  P rovincial C ouncils  E lections A ct in  th is  case .

(9) The affidavit of th e  p e titio n e r  even  a s su m in g  th a t  it 
c o n ta in s  h e a rsa y  ev idence do es  n o t in  a n y  w ay v itia te  th e  
election pe tition  filed by  th e  p e titio n e r  a n d  th a t  th e  p re lim in ary  
ob jec tions of th e  re sp o n d e n ts  w ould  therefo re  be  d ism issed .

(10) The law  does n o t p rev en t ev idence of a  s ta te m e n t 
m ade  by  a n o th e r  b e ing  led in  ev idence w ith o u t th e  o th e r  be ing  
called for th e  p u rp o se  of e s ta b lish in g  th a t  s u c h  a  s ta te m e n t 
w as in fac t m ade. W hat th e  law  s ta te s  is th a t  ev idence of s u c h  
a  s ta te m e n t could  be  a d m itte d  to e s ta b lish  th e  fac t of th e  
s ta te m e n t hav ing  b e e n  m ad e  b u t  s u c h  ev idence w ou ld  n o t 
e s ta b lish  th e  t ru th  of th e  c o n te n ts  of th e  s ta te m e n ts . T h is  
w ould have to  be proved  by ca lling  th e  p e rso n  w ho m ad e  the  
s ta te m e n t or o therw ise  “ Subram aniam  v. Public Prosecutorm 
a t  969.

(11) The p u rp o se  o f th e  sa id  d o c u m e n t th e  e x tra c t from  
th e  n ew sp ap er in terv iew  is th e  key to th e  ad m iss ib ility  of th e  
s ta te m e n t. The affidavit does n o t seek  to e s ta b lish  th e  t ru th  of 
w h a t is co n ta in ed  in  th e  n e w sp a p e r a rtic le  a t  th is  s tag e  b u t  
only th e  fact th a t  re lev an t s ta te m e n ts  have  b e e n  m ad e  a t  the  
in terview  w h ich  c o n s titu te s  c o rru p t p rac tice . A ccord ing  to  th is
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princ ip le  of law  a lso  th e  evidence c a n n o t be challenged , a s  it 
only se ek s  to  s u p p o rt th e  fac t th a t  a  p re ss  interview  h a d  been  
held  a s  s ta te d  in  th e  n ew sp ap er article . The affidavit does no t 
seek  to  e s ta b lish  th e  t ru th  o r falsity  of the  c o n te n ts  of the  
s ta te m e n t w h ich  w ould  be  done a t  a stage of lead ing  of 
evidence.

It is to  be no ted  a t  th is  s tag e  th a t  the  w ording in  section  
98(d) reg a rd in g  th e  filing of a n  affidavit in  supportive  of the  
a llegation  of su c h  c o rru p t o r illegal p rac tice  is d ifferen t from 
sec tio n  80(B) (d) of th e  Ceylon P arliam en ta ry  E lections O rder in 
council. In  sec tion  80(B)(d) a h  affidavit “in  the  p rescribed  form" 
h a s  to  be filed in  s u p p o rt of th e  allegation. In section  98(d) 
of th e  P a rliam en ta ry  E lec tions Act No. 10 of 1978 an d  
Provincial C ouncils E lections Act NO. 2 of 1988 the  w ords "In 
th e  p resc rib ed  form ” a re  n o t included . In the  su b se q u e n t 
a m e n d m e n t to th ese  A cts th e  w ords “in  the  p rescribed  form ” 
h a s  b e e n  de le ted . A lthough  sec tio n  80(B)(d) refe rs  to  a 
p resc rib ed  form , no form  h a s  b e e n  p rescribed  by law.

W hatever th e  form  m ay  be  a n  affidavit m u s t conform  to the  
p rov isions of O a th s  an d  A ffirm ations O rd inance  No. 9  of 1895 
a s  am en d ed  by  Act No. 22  of 1915 a n d  Act No. 13 of 1954 an d  
Act No. 23  of 1953 a n d  sec tio n s  181, 182, 437  of the  Civil 
P ro ced u re  Code. It w as  held  in  K andiah  v. A beykoon181, th a t  an  
affidavit h a s  to be  in  s tr ic t com pliance  w ith  th o se  w h ich  the  
leg is la tu re  h a s  th o u g h t im p o rta n t eno u g h  to se t o u t in  the  
sc h ed u le s . In  th a t  ca se  G u n a w ard a n a , J .  observed:- . . .

“C o u n se l for th e  P etitioner a lso  drew  o u r a tte n tio n  to 
c e rta in  defec ts in  th e  affidavit referred  to an d  a rgued  th a t  they  
deprive it of th e  effect co n ten d ed  for it. F irstly  he po in ted  o u t 
th a t  th e  J u r a t  w as  n o t in  th e  form  a s  am ended  by  a c t No. 58 
of 1981 a n d  w as  defic ien t in  n o t ind ica ting  the  p lace  of 
d ep o sitio n  . . . S ta te  C ounse l a p p e a r in g  for th e  R esponden t 
co n te n d e d  in  te rm s  of O a th s  a n d  A ffirm ations O rd inance  
th e se  a re  m ere  irreg u la ritie s  a n d  do n o t to u ch  the  validity  of
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th e  p roceed ings he ld  before th e  M ag istra te  . . . O ne m u s t  I 
th in k  be g u ided  in  th is  reg ard  by th e  form  of th e  affidavit a s  
co n ta in ed  in  th e  sc h ed u le  to  th e  a c t (“Form  C ”) a n d  it m u s t  
ind ica te  on  its  face w h e th e r  it w as, th a t  th e  d e p o n e n t took  a n  
o a th  or m ad e  a n  affirm ation , before it cou ld  be  sa id  th a t  it w as  
capab le  of “verifying to  th e  m a tte rs  se t fo rth  in  s u c h  a n  
ap p lica tio n .”

The above c a se  re la te s  to  a n  a p p lica tio n  u n d e r  S ta te  
L ands (Recovery of Possession) Act No. 7 of 1979 a n d  it w as 
held  th a t  th e  ob jec tions  ta k e n  in  reg a rd  to  th e  valid ity  o f th e  
affidavit w ere validly ta k e n  a n d  go beyond  m ere  techn ica lity . 
In  th a t  c a se  G u n a w a rd a n a , J .  h e ld  th a t  w h en  s u c h  p a p e rs  a re  
defective a n d  n o t in  acco rd a n ce  w ith  th e  re lev an t p rov isions, 
th e  C o u rt sh o u ld  n o t is su e  su m m o n s . He fu r th e r  observed  
th a t  a n  ap p lica tio n  u n d e r  sec tion  5(2) h a s  to  be  “su p p o rte d  by 
a n  affidavit in  Form  C se t  o u t in  th e  sc h e d u le ” to  th e  Act 
“verifying to  th e  m a tte r s  se t fo rth  in  s u c h  app lica tion ."

W hen o n e  co n s id e rs  th e  ju d g m e n ts  referred  to  by  th e  
lea rn ed  c o u n se l for th e  p e titio n er, it is  a b u n d a n tly  c lea r th a t  
the  q u e s tio n  of h e a rsa y  w as  never co n sid e red  in  a n y  of th e  
c a se s  c ited  above. T echn ica l ob jec tio n s  a s  to  th e  defec ts  in  th e  
affidavit w ere co n sid e red  in  th e  above c a se s  b u t  th e  valid ity  of 
a n  affidavit w h ich  c o n s is t  only of h e a rs a y  to  s u p p o rt  th e  
pe tition  h a s  no t b e e n  co n sid e red  in  a n y  of th e  above cases . The 
q u es tio n  th a t  th is  e lec tion  C o u rt h a s  to decide  is w h e th e r  
the  e lection  p e titio n  cou ld  be su p p o rte d  by  a n  affidavit the  
c o n te n ts  o f w h ich  is b a sed  only on  h e a rsa y . A ccording to 
section  6 of th e  O a th s  a n d  A ffirm ations O rd in an ce , all o a th s  
an d  affirm ations for a n y  o th e r  p u rp o se  sh a ll  be  ad m in is te re d  
acco rd ing  to s u c h  fo rm s a n d  w ith  s u c h  fo rm alities  a s  m ay  be 
from  tim e to tim e p resc rib ed  by ru le s  m ad e  by  th e  S u p re m e  
C ourt a n d  u n til s u c h  ru le s  a re  m ad e  acco rd in g  to th e  F orm s 
a n d  th e  fo rm alities now  in  u se . (Vide F irs t sc h ed u le  to  th e  Civil 
P rocedu re  Code Form  No. 75) In th e  c a se s  c ited  above 
defects in  th e  affidav its  w ere igno red  b e c a u se  th e  form  
of th e  m a n d a to ry  affidavit w as  n o t p re sc rib e d  by law.
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A ccording to  sec tion  12(3) of th e  O a th s  a n d  A ffirm ations 
O rd in an ce  eveiy  C om m issioner before w hom  an y  affidavit is 
ta k e n  u n d e r  th is  O rd inance , shall state truly in the Jurat or 
attestation at what place and on what date the same was 
adm inistered or taken.”

P rovisions in  regard  to  affidavits in  th e  Civil P rocedure 
Code a re  a s  follows:-

(1) Affidavits sh a ll be confined  to  th e  s ta te m e n t of su c h  facts 
a s  th e  d e c la ra n t is ab le  of h is  “own knowledge and 
observation to  te stify ” to, ex cep t on  in te rlo cu to ry  
a p p lica tio n s  in  w h ich  s ta te m e n t of h is  belief m ay be 
ad m itted , provided th a t  rea so n ab le  g ro u n d s  for su c h  
belief be se t fo rth  in  th e  affidavit (Section 181).

(2) A p e titio n  s ta tin g  fac ts  of observa tion  a n d  belief is not 
converted  in to  a n  affidavit by th e  ad d itio n  of a verifying 
c lau se , a n  a ffirm ation  or o a th , to th e  effect th a t  the 
s ta te m e n ts  in  th e  p e titio n s  a re  tru e  (section 182).

(3) E v id en ce  o n  a ffidav it, s ig n in g  o f th e  a ffidav it a n d  
a lte ra tio n  of a n  affidavit a re  d ea lt w ith  in  sec tions  437  to 
4 4 0  of th e  Civil P rocedu re  Code.

A ccording to  th e  above p rov isions a n  affidavit could 
c o n ta in  only fac ts  a s  a  d e c la ra n t is ab le  of h is  ow n knowledge 
a n d  o b se rv a tio n  to  testify  to. Therefore h e a rsa y  could  no t be 
in c lu d ed  in  a n  affidavit.

What is an Affidavit?

In  E n g lish  Law a n  affidavit is a  w ritten  s ta te m e n t in  the  
n am e  of a  p e rso n , th e  d ep o n en t, w ho m ak e s  it a n d  signs  an d  
sw ears  (or affirm s) to  its  t r u th  before a  C om m issioner for 
O a th s . (The O xford C om p an io n  to  Law by  David M. W arker 
1980  Ed. p ag e  38). A n a lleg a tio n  m e a n s  genera lly  an y  
s ta te m e n t of fac t m ade  in  a  p lead ing  o r affidavit. (Page 49 
Oxford C om pan ion  to law)
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An affidavit m u s t  be  confined  to  s u c h  fac ts  a s  th e  w itn ess  
is ab le  o f h is  ow n know ledge to  prove, excep t on  in te rlo cu to ry  
m otions o n  w h ich  s ta te m e n ts  a s  to  h is  belief, w ith  th e  g ro u n d s  
th ereo f m ay  be ad m itted . A n affidavit m ay  be  sw orn  by  a n y  
p e rso n  ac q u a in te d  w ith  the. fac ts  o f th e  case . A n a llegation  is 
a  s ta te m e n t o f fac t m ad e  by a  p a r ty  in  a  legal p roceed ing . 
(Aiyar’s  Law T erm s a n d  P h ra se s  4 th ed. by  A.S. C h a u d h r i 1958 
page 31 a n d  44).

Affidavits m ay  c o n ta in  on ly  s u c h  fac ts  a s  th e  d e p o n e n t is 
able of h is  ow n know ledge to  prove, u n le s s  th e  C o u rt o therw ise  
o rders. However, for th e  p u rp o se  o f in te rlo cu to ry  ap p lica tio n s , 
affidavits m ay  c o n ta in  th e  s ta te m e n ts  of in fo rm a tio n s  o r  belief 
w ith  th e  sou rce  a n d  g ro u n d s  thereo f. Affidavit ev idence c a n  
only be en titled  to  th e  sam e  w eigh t a s  o ra l ev idence if th o se  w ho 
sw ear affidavits realize th a t  th e  ob liga tions o f th e  o a th  is  a s  
se rious w hen  m ak in g  a n  affidavit a s  w h en  m ak in g  s ta te m e n ts  
in  th e  w itn ess  box. (Ph ipson  o n  E vidence 14th ed. page 165).

An affidavit is a  s ta te m e n t  m ad e  in  w riting , confirm ed  by  
the  m ak e r’s o a th , a n d  in te n d e d  to  be  u se d  a s  ju d ic ia l proof. 
(The Oxford E nglish  D ic tionary  - 1989  2 nd ed. Vol. 1 page 216).

W h e n  o n e  t a k e s  i n to  c o n s i d e r a t i o n  th e  a b o v e  
in te rp re ta tio n s  a n d  p ro v is io n s  o f law  it is very c le a r  th a t  
a n  affidavit could  co n ta in  only  s u c h  fac ts  a s  a  d e c la ra n t is ab le  
of h is  ow n know ledge a n d  o b se rv a tio n  to testify  to. T herefore  
h ea rsay  could  n o t be in c lu d ed  a s  c o n te n ts  of a n  affidavit.

In the  in s ta n t  ap p lic a tio n s  th e  affidavits te n d e re d  in  
su p p o rt of th e  p e titio n s  do  n o t s ta te  a t  w h a t p lace the  
affirm ations w ere a d m in is te re d  a s  req u ired  by 12(3) of th e  
O a th s  an d  A ffirm ations O rd in an ce . T he a tte s ta t io n s  a re  a s  
follows:-

“re a d  over a n d  e x p la in e d  in  E n g lis h  a n d  h a v in g  
u n d e rs to o d  signed  a n d  affirm ed  to  on  th is  18lh d a y  of
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F eb ru ary , 1999 .” At w h a t p lace th e  affirm ations w ere tak e n  is 
n o t in d ica ted . Below th e  s ig n a tu re  of th e  ju s tic e  of the  peace 
in  h is  sea l th e  n am e  a n d  a d d re s s  is  s ta ted . B u t th e  p lace of 
a ffirm ation  h a s  n o t b een  in d ica ted  clearly. The pe titioner in  
p a ra g ra p h  2 of th e  affidavit s ta te s  th a t  “I depose  to th is  
a ffidav it from  fac ts  w ith in  m y p e rso n a l know ledge a n d  
d o c u m e n ts  in  m y custody ."  B u t in  th e  two ch arg es  ag a in s t the  
re sp o n d e n ts , th e  p e titio n e rs  s ta te s  th a t  the  1st re sp o n d e n t an d  
th e  2 nd re sp o n d e n t hav ing  su b jec ted  them selves to in terview s 
to  two jo u rn a l is ts  by th e  n am e  of K. D a san ay ak a  B a n d a ra  a n d  
S a m p a th  D eshap riya  of th e  S in h a la  N ew spaper L akbim a 
th e  fu ll tex ts  of w h ich  w ere p u b lish ed  on  S u n d a y  th e  13th 
D ecem ber of 1988 a n d  2 0 th D ecem ber 1988 the  1st a n d  2 nd 
re sp o n d e n ts  have  an sw ered  a  se rie s  of q u e s tio n s  p u t  to  th em  
by  th e  sa id  jo u rn a lis ts  a t  th e  sa id  in terview s an d  m ade  the  
a lleged s ta te m e n ts .

T he above s ta te m e n ts  in  th e  affidavits a re  hea rsay . Infact 
th e  d a te  a n d  th e  p lace w here  th e  re sp o n d e n ts  m ade th e  alleged 
s ta te m e n ts  a re  n o t s ta te d  in  th e  affidavits. O n a  read in g  of 
th e  affidav its  a n d  th e  c h a rg es  a g a in s t th e  re sp o n d e n ts  it is 
a b u n d a n tly  c le a r  th a t  th e  s ta te m e n t  a t t r ib u te d  to  th e  
re s p o n d e n ts  w ere n o t m ade  to th e  p e titio n er o r in  h is  p resence . 
T herefo re  th e  fac ts  alleged in  th e  affidavit a re  no t fac ts  th a t  th e  
d e c la ra n t is ab le  of h is  ow n know ledge a n d  observa tion  to 
testify  to. It is c lea r on  a  read in g  of th e  two p u b lica tio n s  of the  
L akb im a N ew spaper th e  pe titio n e r h a s  th o u g h t th a t  the  
re s p o n d e n ts  have  m ade  s u c h  s ta te m e n ts  to th ese  jo u rn a lis ts .

If n o t for th e  p u b lish in g  of th e  alleged s ta te m e n ts  in  the  
p u b lic a tio n s  referred  to, th e  p e titio n ers  w ould have no t know n 
w h a t th e  re sp o n d e n ts  have s ta te d  to  th e  jo u rn a lis ts . O n a 
rea d in g  of th e  re lev an t p u b lic a tio n s  th e  p e titio n ers  have com e 
to  th e  co n c lu s io n  th a t  th e  re sp o n d e n ts  have infact m ade su c h  
s ta te m e n ts  a b o u t th e  p e titio n er in  app lica tion  No. 0 5 /9 9 . A 
p e titio n  s ta t in g  fac ts  o f o b se rv a tio n  a n d  belief is n o t converted
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in to  a n  affidavit by  th e  ad d itio n  of a  verifying c lau se , a n  
affirm ation  o r o a th , to  th e  effect th a t  th e  s ta te m e n ts  in  th e  
pe tition  a re  tru e . (182 of th e  Civil P ro ced u re  Code) T he 
pe titio n ers  have  n o t m ad e  an y  a tte m p t to  verify th e  fact, th a t  
w h e th e r th e  alleged s ta te m e n ts  w ere in fac t m ad e  to  th e  
jo u rn a lis ts . In  n o rm a l c irc u m sta n c e s  if som e new s a p p e a rs  in  
a  n ew sp ap e r d e tr im e n ta l to  a  p e rso n , th e  im m ed ia te  reac tio n  
is to w rite  to  th e  p a p e r  to  find o u t th e  t r u th  or  o therw ise  of th e  
m ak ing  of s u c h  s ta te m e n t o r s e n d  a  le tte r  d e m a n d  seek in g  a n  
apology o r re tra c tio n  a n d  failing to  do  so  w ould  m ak e  th em  
liable for legal ac tion . If one is to  base legal action on news 
item s appealing in Newspapers no one will be safe in  
this country. Present day m edia are hell bent only on  
exposures rather than keeping the nation informed o f the  
news. The truth or otherwise o f news item s depends on the  
integrity, im partiality, consisten cy and credibility o f a 
journalist. The present day print and electronic media 
make very serious allegations or sta tem en ts bordering on  
defamation against persons in every strata o f society  
including religious leaders and judges ju st to  demean  
such persons standing in society . In  C o u rts  of law  s u c h  
a lle g a tio n s  h a v e  to  be  p ro v ed  a f te r  p ro p e r ly  in it ia t in g  
proceed ings acco rd in g  to law  a n d  p ro ced u re , to have  a n y  
r e s u l t in g  c o n s e q u e n c e . It w o u ld  b e  a  very  d a n g e ro u s  
p rec e d e n t to  allow  a  p e rso n  to  file a n  affidavit en tire ly  
depend ing  on  p u b lic a tio n s  in  th e  m ed ia  w ith o u t be ing  ab le  of 
h is  ow n know ledge a n d  o b se rv a tio n  to  testify  to  th e  t ru th  
or o therw ise  of th e  fac ts  s ta te d  th e re in  a s  observed  by 
th e ir  L o rdsh ip s o f th e  S u p re m e  C o u rt in  B andaranaike u. 
Prem adasa!91 a t  254  to  255 . T he ir L o rd sh ip s  observed  a s  
follows: -

“Ju st as much the public  have in terests in the election  
petition , there is also the principle th a t the election  
o f  a candidate should not be ligh tly interfered with. 
In Sam ar Singh v. Kedar Nath, it w as contended th a t 
the Court has no pow er to reject an election petition
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in limine on a  prelim inary objection but must proceed 
with the trial, record the evidence, and only after 
the trial o f  the petition  is concluded, reject a defective 
p e titio n . The S u prem e C ourt in rejecting th is  
argument observed th a t “it would be in the interests 
o f the p a rties  to the petition  and to the constituency 
and in the public interest to dispose o f  preliminary 
objections and to reject an election petition  if  it does 
not disclose any cause o f  action

In Arthur Hussain v. Rajiv Gandhi when a sim ilar 
submission w as made, the Supreme Court rejected 
the argument as untenable and observed th a t the 
powers (to reject an election petition  in limine) in this 
b e h a f  are m eant to be exercised to serve the purpose 
fo r  which the sam e have been corferred on the 
com petent Court so th a t the litigation comes to an 
end a t the earliest and the concerned litigants are 
relieved o f  the psychological burden o f  the litigation  
so as to be fre e  to fo llow  their ordinary pursuits and 
discharge their duties. And so th a t they can adjust 
their qffairs on the footing th a t the litigation will not 
m ake dem ands on their time or resources, will not 
im pede their fu tu re  work, and they are free  to 
undertake and fu lfil other commitments. So long as 
the sw ord o f  Damocles o f  the election petition  
rem ains h an g in g , an  elected representative o f the 
legislature would not fe e l sufficiently free  to devote 
his wholehearted atten tion  to m atters o f  public 
im portance which clam our fo r  h is atten tion  in 
his capacity  as an elected representative o f the 
concerned constituency. We take the view that the 
Court has the pow er to reject an election petition  
in limine, i f  there is a fundam ental defect in an 
election petition  arising out o f  non-compliance with  
a m andatory provision.”
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O n a  read in g  o f th e  p e titio n s  a n d  affidavits it is a b u n d a n tly  
c lear th a t  th e  p e titio n e rs  w ere n o t ab le  a t  le a s t even to  s u p p o rt 
by a n  affidavit th a t  th e  a lleged s ta te m e n ts  w ere in fac t m ad e  by  
the  re sp o n d en ts . To in itia te  p roceed ings by w ay of a n  E lection  
Petition on  c o rru p t o r illegal p rac tice  th e  p e titio n e r m u s t  be 
able to of h is  ow n know ledge a n d  o b se rv a tio n  to  testify  th a t  
su c h  s ta te m e n ts  w ere m ade. T he m ere  rea d in g  of a  p u b lica tio n  
a n d  b e lie v in g  t h a t  th e  s t a t e m e n ts  a t t r ib u t e d  to  th e  
resp o n d en ts  w ere in fac t m ad e  is  n o t su ffic ien t to  file a n  
election pe tition  u n d e r  sec tio n  98(d) of th e  P rovincial C ouncils  
E lections Act. O ne cou ld  overlook th e  defec ts  a s  re g a rd s  th e  
form alities in  a n  affidavit p rov ided  th e  s ta te m e n ts  of fac ts  
s ta ted  th ere in  a re  fa c ts  a s  th e  d e c la ra n t is ab le  of h is  ow n 
knowledge a n d  o b se rv a tio n  to  testify  to. In  th e  in s ta n t  e lec tion  
petitions th e  p e titio n e rs  w ere n o t ab le  to  s ta te  w h en  a n d  w here  
the  alleged s ta te m e n ts  w ere m ad e  by  th e  re sp o n d e n ts  o th e r  
th a n  th e  p ro d u cin g  of a  copy of a  n e w sp ap e r, th e  p u b lic a tio n  
of w hich w as obviously  s u b s e q u e n t  to  th e  d a te  of m ak in g  of 
su c h  s ta te m e n t if s u c h  a  s ta te m e n t  w a s  in fac t m ade . T he d a te  
and  the  p lace w here  th e  a lleged s ta te m e n ts  w ere m ad e  a re  n o t 
s ta ted  in  the  affidavits.

In th e  in s ta n t  c a se s  if th e  p e titio n e rs  m ad e  a n  a tte m p t to 
verify from  th e  n e w sp a p e rs  to find o u t  th e  t r u th  o r o therw ise  
of the  fact of m ak in g  s u c h  s ta te m e n ts , a n d  if th e  re sp o n d e n ts  
denied m ak ing  of s u c h  s ta te m e n ts  th e n  th e re  w ould  have  b een  
no g round  for ac tin g  a g a in s t th em . In  s u c h  a n  even t th e  
rem edy w ould have b e e n  for th e  p e titio n e rs  to tak e  legal ac tio n  
aga in st the  p u b lish e rs  for th e  p u b lica tio n s .

In view of th e  above re a so n s  I a m  of th e  view th a t  a  p e titio n  
can n o t be su p p o rted  by a n  affidavit w h ich  is b a sed  en tire ly  on  
hea rsay  even if th e  n a m e s  of p e rso n s  to w hom  the  alleged 
s ta te m e n ts  have been  m ad e  a re  n a m e d  a s  w itn esse s . Even if 
the  jo u rn a lis ts  vou ch  for th e  fac t th a t  th e  re s p o n d e n ts  did 
m ake su c h  s ta te m e n ts , th e  p e titio n e rs  c a n n o t b a se  affidavits
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o n  th a t  b a s is  for th e  sim ple fact, th a t  th e  fac ts  a re  n o t of th e ir  
ow n know ledge a n d  observa tions. Therefore the  ju d g m e n ts  
refe rred  to  by th e  p e titio n e rs  cou ld  be d is tingu ished  in  th ese  
in s ta n c e s  a s  th e  affidavits w ere b a sed  en tirely  on  hearsay .

For th e  above re a so n s  I up h o ld  th e  p relim inary  objection 
a n d  d ism iss  b o th  election  p e titio n s  w ith  costs.

Prelim inary Objection upheld.
Election Petitions d ism issed .


