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Penal Code - S.32. S. 140. S. 146. S .380 - Unlawful A ssem bly - Robbery - 
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The Three Accused A ppellants with o thers unknow n, were indicted on 
three counts, and  were convicted by the High Court.

It w as contended by the accused  A ppellants tha t, th is case was instituted 
consequent to a belated com plaint m ade by the com plainant, th a t the 
evidence of the C om plainant was unreliable, and he had uttered 
falsehoods, and  th a t there was strong motive for the com plainant to 
im plicate the three accused.

Held :

(1) The incident had  taken  place on 28. 12. 1989 and  the 1st Complaint 
had  been m ade in 1995. Even assum ing  th a t during  the period 1989 - 
1990 there  w as a  fear psychosis th a t prevailed in the country, it is 
common knowledge th a t by 1991, conditions had  improved and it was 
possible for any  citizen to lodge a com plain t a t any Police S ta tion . 11 wou Id 
be dangerous to ac t on the evidence of the com plainant in view of the long 
delay w hich h as  not been sa tisfactorily explained.

(2) The failure of the com plainant to m ention the nam es of the l sl and 
3 rd Accused A ppellants in the com plaint m ade to the Police would show 
th a t a com plainan t's  evidence lack consistency and  therefore unreliable.

(3) The three accused  A ppellants were suspected  by the com plainant for 
the m urder of his son. This would show very clearly th a t the com plainant 
had a  very strong  motive to im plicate the th ree accused falsely.

APPEAL from the Ju d g m en t of the High C ourt of Colombo.

A.R.C. Perera for I s' and  3 rd Accused A ppellants.
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D ecem ber 13, 1999.
HECTOR YAPA, J .

T hree  a c c u se d -a p p e lla n ts  w ith  o th e rs  u n k n o w n  to  th e  
p ro secu tio n  w ere ind ic ted  in  th e  H igh C o u rt of Colom bo, on  
th ree  c o u n ts . In  th e  firs t c o u n t a c c u se d -a p p e lla n ts  w ere 
charged  th a t  on  o r a b o u t 28. 12. 1989 th ey  w ere m em b ers  of 
a n  un law fu l a ssem b ly  w hose  com m on  ob jec t w as  to  com m it 
robbery, a n  offence p u n ish a b le  u n d e r  S ection  140 of th e  P enal 
Code. In  th e  second  c o u n t th ey  w ere c h a rg ed  th a t  in  th e  co u rse  
of the  sam e  tra n sa c tio n , w hile  b e ing  m em b e rs  o f th e  sa id  
unlaw ful assem b ly , th ey  co m m itted  ro b b ery  of c a sh  in  a  su m  
of Rs. 8 ,0 0 0 /= , jew ellery  (two c h a in s  a n d  fou r bang les) a n d  a  
w ris t  w a tc h  from  th e  p o s s e s s io n  o f  R a n p a th i  D ew age 
S a ra th se n a , a n  offence p u n ish a b le  u n d e r  S ec tio n  3 8 0  rea d  
w ith  S ection  146 of th e  P enal Code. T he th ird  c o u n t w a s  a  
com m on in te n tio n  c o u n t for co m m ittin g  th e  ro b b ery  of c a sh , 
jew ellery a n d  a  w rist w a tc h  (as re fe rred  to  in  c o u n t two), a n  
offence p u n ish a b le  u n d e r  S ec tio n  3 8 0  re a d  w ith  S ection  32  of 
the  P enal Code. A fter tria l th e  th re e  a c c u se d -a p p e lla n ts  w ere 
found gu ilty  of all th re e  c o u n ts  a n d  th e re a f te r  th ey  w ere 
sen ten ced  to  a  te rm  of 6  m o n th s  rig o ro u s  im p riso n m en t o n  th e  
first coun t. O n th e  2 nd a n d  3 rd c o u n ts , e a c h  of th e  a c cu se d - 
ap p e llan ts  w as  se n te n c ed  to  a  te rm  of 6  y e a r 's  rigo rous 
im p riso n m en t a n d  to  a  fine o f Rs. 8 ,0 0 0 /=  in  resp e c t of e a ch  
coun t. The se n te n c e s  of 6  y e a r 's  r ig o ro u s im p riso n m en t 
im posed on  e ach  of th e  a c c u s e d -a p p e lla n ts  in  resp e c t of th e  2nd 
an d  3 rd c o u n ts  w ere to r u n  c o n c u rre n tly . F u r th e r  a  d e fau lt 
term  of two y e a r’s r ig o ro u s im p riso n m e n t w as  im posed  on  
each  of th e  a c c u se d -a p p e lla n ts  in  re sp e c t of th e  fine of 
Rs. 1 6 ,0 0 0 /=  o rdered  on  th e  2 nd a n d  3 rd c o u n ts .

At th e  tria l th e  p ro se c u tio n  led th e  ev idence of th e  
co m pla inan t S a ra th s e n a , A. S. P. A beynayake, a n d  P. C. 
W ickrem apala. The c o m p la in a n t S a ra th s e n a  in  h is  ev idence
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s ta te d  th a t  on  28. 12. 1989 he w as resid ing  a t  Kalalgoda in the 
P ann ip itiya  a rea . O n th a t  day a ro u n d  m idn igh t som e persons 
knocked  a t  the  door of h is  h o u se  an d  w hen  the  com pla inan t 
q u estio n ed  them , he w as told th a t  they  w ere from the  Army. 
W hen th e  c o m p la in an t S a ra th se n a  opened  the  door, he w as 
ab le  to identify  th e  first accu sed  S ergean t Ja y aw a rd a n a . the 
th ird  a c c u se d  S u raw eera  a n d  th e  second  accu sed  Dixon, since 
th e re  w as a  ch im ney  lam p b u rn in g  in the  house . S a ra th se n a  
sa id  th a t  he  knew  the  first accu se d -ap p e lla n t a s  he had  come 
to h is  h o u se  w ith  I. P. R anagala  on  a prev ious occasion in 
s e a rc h  of h is  son. He knew  the  second  an d  th ird  accused- 
a p p e llan ts  s ince  they  w ere living in  th e  R agam a a rea  no t very 
far from  h is  h o u se . T hese a c cu se d -ap p e lla n ts  who cam e there  
o rdered  h im  to p u t o u t the  lam p  th a t  w as b u rn in g  an d  th en  the 
firs t a c cu se d -ap p e lla n t w en t to th e  room  followed by the  th ird  
a n d  th e  second  accu se d -ap p e lla n ts . At th a t tim e the 2"d 
a c c u se d -a p p e lla n t h a d  a  to rch  w ith  him . T hereafter the  2nd 
a c c u se d -a p p e lla n t opened  a j a r  w hich  co n ta in ed  th e  jew ellery 
of h is  d a u g h te r  a n d  h is  wife a n d  took the  co n ten ts . The first 
a c c u se d -a p p e lla n t h a d  opened  S a ra th s e n a 's  a lm irah  an d  had  
ta k e n  ch arg e  of th e  bills, le tte rs , p a s s  books an d  horoscopes 
of h is  ch ild ren . T h erea fte r th ese  a c cu se d -ap p e lla n ts  had  
o rdered  th e  c o m p la in an t to close the  door an d  th en  left the 
p lace. After they  left S a ra th s e n a  h a d  observed  th a t  the  cash , 
jew ellery, th e  ho roscopes, b a n k  p a s s  books etc. h ad  been 
rem oved. T h is  w itn ess  fu rth e r  s ta te d  th a t  on  29. 12. 1989, he 
h a d  com e to know  th a t  h is  son  h a d  been  tak e n  aw ay by the  
police. T herefore  he  h a d  p roceeded  to th e  K osw atta police 
s ta tio n  looking for h is  son, w hen  he h a d  been  told to check  
from  th e  R agam a police. T h e reu p o n  w hen  S a ra th s e n a  w ent to 
th e  R agam a police s ta tio n , he w as n o t allowed to m ake  a 
co m p la in t there . W itness fu rth e r  rec o u n ted  th a t  he knew  the 
firs t a c c u se d -a p p e lla n t w ho w as w ork ing  a t  th e  R agam a police 
s ta t io n  d u r in g  th a t  tim e. C o m p la in a n t S a ra th s e n a  a lso  
a d m itte d  th a t  he  m ad e  a  co m p la in t to th e  police w ith  regard 
to th e  robbery  w h ich  took p lace on  28. 12. 1989, only on
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18. 01. 1995. A ccording to h im  th e  de lay  in  m ak in g  th e  
co m pla inan t w as d u e  to  th e  c o n d itio n s  th a t  p revailed  in  th e  
country . In  th is  c a se  in  a d d itio n  to  th e  ev idence of th e  
com pla inan t S a ra th s e n a , p ro se c u tio n  led th e  ev idence o f two 
police w itnesses.

At th e  h e a rin g  of th e  ap p ea l, it w as  su b m itte d  by  lea rn ed  
C ounse l for th e  a c c u s e d -a p p e lla n ts  th a t  th is  c a se  w a s  
in s titu ted  co n seq u e n t to  a  b e la ted  c o m p la in t m ad e  by  th e  
com plainan t. C o u n se l su b m itte d  th a t  th e  in c id e n t h a d  ta k e n  
place on  28. 12. 1989 a n d  th e  1st c o m p la in t h a d  b e e n  m ad e  in  
the  y e a r  1995, five y e a rs  a fte r  th e  in c id en t. T herefore  it w a s  
con tended  th a t  a  conv ic tion  sh o u ld  n o t be  b a se d  on  s u c h  
b e la ted  m a te ria l sp e c ia lly  in  view  of th e  fac t t h a t  th e  
co m pla inan t S a ra th s e n a  h a s  failed to  ex p la in  th e  long d e lay  
sa tis fac to rily  a n d  cogen tly . W h e n  th e  c o m p la in a n t  w a s  
questioned  w ith  reg ard  to th e  long  delay  in  m ak in g  th e  
com plain t to th e  police in  re sp e c t o f th e  robbery  th a t  took  p lace 
on the  n igh t o f 28. 12. 1989, h e  h a d  ta k e n  u p  th e  p o sitio n  th a t  
the  police w ere n o t a ccep tin g  c o m p la in ts  from  th e  pub lic  
d u rin g  the  period. At th e  sam e  tim e he tried  to  exp la in  th e  
delay, by say ing  th a t  d u e  to  th e  fea r he  h a d  th a t  h is  fam ily  m ay  
be destroyed , p re su m a b ly  by th e  police, he  d id  n o t m ak e  a  
com plain t to th e  police. A ccord ing  to  th e  c o m p la in a n t, it w as 
on  hea rin g  th a t  th e  g o v ern m en t h a d  re q u e s te d  th e  pub lic  to 
m ake  c o m p la in ts  in  re s p e c t  o f m is s in g  p e rs o n s  to  th e  
com m issions, th a t  h e  dec ided  to  m ak e  a co m p la in t. We c a n n o t 
accep t th is  position  ta k e n  u p  by th e  c o m p la in a n t th a t  till 1995, 
he could n o t m ake  a  co m p la in t to th e  police w ith  reg a rd  to the  
robbeiy , d u e  to th e  re a s o n s  given by  h im  a s  re fe rred  to above. 
Even assu m in g  th a t  d u r in g  th e  period  1989 to  1990. th e re  w as  
a fear p sychosis  th a t  p revailed  in  th e  co u n try , it is com m on  
knowledge th a t  by 1991 c o n d itio n s  h a d  im proved  a n d  it w as 
possib le for any  c itizen  to  lodge a c o m p la in t a t  an y  police 
s ta tion . O n th is  m a tte r  one c a n n o t d isre g a rd  th e  ev idence of 
Chief Inspec to r R an ag a la  w ho  w a s  called  by th e  defence. It w as



196 Sri Lanka Law Reports 120001 3 Sri UR.

In sp ec to r R an ag a la 's  evidence th a t, w hen  he a ssu m e d  du ties  
a s  O fficer-in-C harge R agam a police s ta tio n  in 1990, people 
w ere ab le  to com e to  h is  police s ta tio n  to m ake any  com plaint. 
In  ad d itio n  I. P. R anagala  sa id  th a t  th e  cond itions d u rin g  th a t  
tim e w as so peacefu l th a t  he w as able to organize New Year 
ce leb ra tio n s  d u rin g  th e  th ree  y ea r period he served a t the 
R agam a Police S ta tio n . In  th e se  c irc u m stan c e s  it would 
a p p e a r  th a t  th e  co m p la in a n t h a d  given false evidence, w hen 
try ing  to  exp la in  h is  long delay  to m ake a  com plain t to the  
police w ith  regard  to th e  robbery . It is need less to say th a t  su c h  
a  long delay w ith o u t rea so n a b le  g ro u n d s  w ould m ake the  
evidence of th e  co m p la in an t, w ho is the  only w itness to the  
robbery  su sp ic io u s  a n d  u n sa tis fa c to ry  hav ing  regard  to the  
te s t  of sp o n ta n e ity  a n d  c o n te m p o ra n e ity . It is com m on 
know ledge th a t, w h en  co m p la in ts  a re  n o t m ade prom ptly  after 
a n  in c id e n t, th e re  is a lw ays room  for false im p lica tion  
m otivated  by ill will or on  h e a rsa y  m ateria l. Therefore in o u r 
view th e re  is m erit in  th is  a rg u m e n t advanced  by learned  
C o u n se l th a t  it w ould  be d a n g e ro u s  to ac t on the  evidence of 
th e  co m p la in a n t in  view of th e  long delay w hich  h a s  no t been  
sa tisfac to rily  exp la ined .

A no ther su b m iss io n  m ad e  by learned  C ounsel for the 
accu sed -ap p e llan ts  w as to  show  th a t  the  evidence of S a ra th se n a  
w as  u n re liab le  ow ing to  two v ita l om issions observed  in the  
co m p la in t m ad e  by S a ra th s e n a  to  th e  police on  18. 01. 1995. 
It w ou ld  a p p e a r  from  th e  co m p la in t reco rded  by P. C. 
W ickrem apala , th a t  th e  c o m p la in a n t h ad  om itted  to m en tion  
th e  n a m e s  of th e  1st a n d  3 rd a c c u se d -a p p e lla n ts  a s  p e rso n s  w ho 
cam e to  rob h is  h o u se  on  th e  n ig h t o f28. 12. 1989. S a ra th se n a  
h a d  only m en tio n ed  th e  n am e  of th e  second  accu se d -ap p e lla n t 
D ixon a n d  referred  to  o th e rs  a s  police officers. It w as only in the  
p rep a re d  s ta te m e n t of th e  c o m p la in a n t w h ich  h ad  been  
ten d e red  to  th e  police a t  th e  tim e of m ak in g  h is  com plain t 
th a t  he  h a d  refe rred  to th e  n a m e s  of all th ree  accused - 
a p p e llan ts . At th e  H igh C o u rt tria l th e  p rep a red  s ta te m e n t h ad  
b een  p ro d u ced  m ark e d  P I p re su m a b ly  a s  th e  I s' com plain t.
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It w ould  a p p e a r  th a t  th e  p rep a re d  s ta te m e n t (PI) h a d  b een  
p as te d  by  P. C. W ickram apala  im m edia te ly  below  S a ra th s e n a ’s  
com pla in t. In  o u r  view th e  fa ilu re  to  m en tio n  th e  n a m e s  of th e  
1st a n d  3 rd a c c u se d -a p p e lla n ts  in  th e  orig inal co m p la in t m ad e  
to  th e  police, by S a ra th s e n a  sh o u ld  therefo re  be  co n sid e red  a s  
two v ita l om issions. T he c o m p la in a n t S a ra th s e n a  s o u g h t to  
exp la in  th e  two o m issio n s o n  th e  b a s is  th a t  in  h is  p rep a re d  
s ta te m e n t, he  h a d  in  d e ta il refe rred  to th e  th ree  a c cu se d - 
a p p e lla n ts  a n d  therefo re  it w a s  u n n e c e ssa ry  to  give th e ir  
n a m e s  ag a in  in  th e  co m p la in t m ad e  to  P. C. W ickrem apala . 
However it is to  be n o ted  th a t  even  in  th e  co m p la in t m ad e  to 
P. C. W ic k ram a p a la , S a r a th s e n a  h a d  m a d e  a  d e ta ile d  
co m p la in t a n d  in  th e  c irc u m s ta n c e s  it w ould  be  d ifficult to  
u n d e rs ta n d  w hy he  th o u g h t it fit to  m en tio n  th e  n am e  o f th e  
second  a c cu se d -ap p e lla n t D ixon a n d  om itted  to  m en tio n  th e  
n a m e s  of th e  firs t (Jay aw ard an a) a n d  th ird  (Suraw eera) 
a c c u s e d -a p p e lla n ts . If th e  c o m p la in a n t h a d  p re p a re d  a  
d e ta iled  s ta te m e n t w ith  th e  n a m e s  of th e  th re e  a c cu se d - 
a p p e llan ts , it w as really  u n n e c e s s a ry  for h im  to m ak e  a n o th e r  
d e ta iled  com pla in t m en tio n in g  only th e  n am e  of one  of th e  
a c c u se d -a p p e lla n t’s w hen  th e re  h a d  b e e n  tw o o th e rs  k now n  to  
h im . O ne in ference th a t  cou ld  be  d raw n  from  th is  c o n d u c t 
w ould  be th a t  th e  p rep a re d  s ta te m e n t w a s  n o t th e  w ork  of th e  
co m p la in an t. If th e  c o m p la in a n t S a ra th s e n a  k new  clearly  
w h a t w a s  in  th e  p re p a re d  s ta te m e n t,  a n o th e r  d e ta ile d  
c o m p la in t m en tio n in g  th e  n a m e  of one  o f th e  a c c u se d -  
a p p e lla n t’s w as u n n e c e ssa ry . If he  decided  to do so, th e n  h e  
sh o u ld  have  referred  to  all th re e  a c c u se d -a p p e lla n ts  w ith o u t 
an y  reservation . Therefore in  o u r  view th e  fa ilu re  of th e  
c o m p la in a n t to m en tio n  th e  n a m e s  o f th e  I s' a n d  3 rd a c cu se d - 
a p p e lla n ts  in  th e  co m p la in t m ad e  to  th e  police w ould  show  
th a t  th e  c o m p la in a n t’s evid e n c e  la c k  c o n s is te n c y a n d  
therefo re  un re liab le .

A no ther m a tte r  of im p o rtan ce  th a t  w as b ro u g h t to  th e  
no tice  of C ou rt by C ounse l for th e  a c c u se d -a p p e lla n t re la ted  
to  th e  m e a n s  of know ledge th e  c o m p la in a n t S a ra th s e n a  h a d  
a b o u t th e  1st a c cu se d -ap p e lla n t. A ccording to  th e  ev idence of
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S a ra th s e n a  on  a  day  p rio r to the  alleged robbery  the  I s1 
a c cu se d -ap p e lla n t a long  w ith  In sp ec to r R anagala  h ad  visited 
h is  h o u se  in  se a rc h  of h is  son  an d  on  th a t  occasion  Inspecto r 
R an ag a la  h a d  d ea lt a  s lap  on  h is  face. In o rder to controvert 
th is  item  of evidence, th e  defence h a s  a d d u ced  the  evidence of 
In sp ec to r R anagala  w ho categorically  den ied  any  know ledge of 
th e  c o m p la in a n t  S a r a th s e n a .  In s p e c to r  R a n a g a la  h a d  
a s su m e d  d u tie s  a t  R agam a police s ta tio n  only on  2 4 .0 1 . 1990. 
He d en ied  th a t  he ever visited  S a ra th s e n a 's  h o u se  any  day 
p rio r to  28. 12. 1989. T h is evidence elicited from  Inspecto r 
R an ag a la  w as  n o t a ssa iled  or im pugned  by th e  p rosecu tion . 
T h u s  it is m an ifestly  c lea r th a t  w itn ess  S a ra th s e n a  w as 
delibera te ly  u tte r in g  falsehood w hen  h e  a ttr ib u te d  h is m ean s 
of know ledge by w h ich  h e  identified  th e  1st accu se d -ap p e lla n t 
to  th e  alleged in c id en t referred  to  above. T h is  fac to r would 
n ecessa rily  c a s t  a  se rio u s  d o u b t a s  to th e  credibility  an d  
te s tim o n ia l tru s tw o r th in e ss  of th is  w itness.

O ne o th e r  m a tte r  th a t  w as  h igh ligh ted  in  th is  case  w as the  
p rese n c e  o f a  s tro n g  m otive for th e  c o m p la in a n t S a ra th se n a  to 
im p lica te  th e  th re e  a c c u se d -a p p e lla n ts . It is c lea r from 
m ate ria l co n ta in ed  in  th e  p rep a re d  s ta te m e n t of S a ra th se n a  
given to th e  police a n d  m ark ed  P I a t  th e  tria l th a t  the  th ree  
a c c u se d -a p p e lla n ts  w ere su sp ec te d  by h im  for the  m u rd e r  of 
h is  son . A ccording to th e  s ta te m e n t P I  th a t  th e  co m p la in a n t’s 
su sp ic io n  w ith  regard  to  th e  involvem ent of th e  th ree  a c c u se d - 
a p p e lla n ts  a long  w ith  som e o th e rs  a p p e a rs  to have been  based  
on  som e h e a rsa y  m ateria l. However w h en  th e  co m p la in an t 
S a ra th s e n a  w as q u e s tio n ed  a t  th e  tria l, a s  to w h e th e r he had 
a n y  an im osity  tow ards th e  th ree  a ccu sed -ap p e llan ts  h is p rom pt 
reply  w as th a t  th e re  w as  no s u c h  an im osity . It is difficult for 
th e  C o u rt to  accep t th is  an sw e r of S a ra th s e n a  a s  a tru th fu l 
an sw e r in  view of th e  m ate ria l co n ta in ed  in  P 1, w here  it w ould 
show  very clearly  th a t  th e  c o m p la in a n t h a d  a  very stro n g  
m otive to  im p lica te  th e  th re e  a c c u se d -a p p e lla n ts  falsely an d  in 
view of th e  o th e r  se rio u s  in firm ities in  th e  case . U nfo rtunately  
th e  lea rn ed  High C ourt Ju d g e  m isd irec ted  h e rse lf  by believing 
th e  c o m p la in a n t S a ra th s e n a  on  th is  m a tte r . L earned  Ju d g e  in
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th e  c o u rse  of h e r  ju d g m e n t h a s  s ta te d  th a t  no  w h ere  in  th e  
evidence of the  c o m p la in a n t S a ra th s e n a , d id  h e  s ta te  th a t  he 
h a d  an y  an im osity  tow ards th e  accu sed . T h is  is obv iously  a  
se rio u s  e rro r on  th e  p a r t  th e  lea rn ed  H igh C o u rt J u d g e  in  view 
of th e  co m p la in an t S a ra th s e n a ’s s ta te m e n t m ark e d  P I , w here  
he  say s  th a t  h is  so n  h a d  b e e n  a tta ck e d  a n d  k illed  by  S e rg ea n t 
J a y a w a rd e n a  (who is th e  1st a c c u se d -a p p e lla n t in  th is  case) 
w ith  th e  a s s is ta n c e  of th e  o th e r  two a c c u se d -a p p e lla n ts .

It w ould  a p p e a r  therefore , th a t  th e  lea rn ed  H igh C o u rt 
Ju d g e  h a s  se riously  e rred  in  n o t c o n sid e rin g  an y  o f th e  
in firm ities in  the  evidence of th e  C o m p la in an t S a ra th s e n a , th e  
only eye w itn ess  to  th e  c a se  a g a in s t th e  th re e  a c cu se d - 
a p p e lla n ts . If th e  le a rn e d  tr ia l J u d g e  c o n s id e re d  th e s e  
infirm ities carefully , th e re  w as ha rd ly  a n y  conv incing  m ate ria l 
to b a se  a  conviction  on  s u c h  do u b tfu l a n d  s h a k y  ev idence 
a d d u ced  by th e  co m p la in a n t S a ra th se n a . T herefore  we se t 
a s id e  th e  conviction  a n d  th e  se n ten ce  im posed  on  th e  th re e  
a c c u se d -a p p e lla n ts  a n d  ac q u it them . A ppeal is allow ed.

KULATELAKA, J. I agree.

A ppeal allow ed.


