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1944 Present : Howard C.J.

T A M B Y  L E B B E  A pp ellan t, and V A V U N IY A  P O L IC E , 
R espon dent.

1316— P— M .C. Vavuniya, 19,173.

Defence ( War Equipment) (Purchase by Civilians) Regulations, 1944—Purchase 
of military rations .by accused—Burden of proof—Regulation 2 (1) and
(2) .

Where the accuBed is charged under the Defence (War Equipment) 
(Purchase by Civilians) Begulations with the purchase of military rations 
and the prosecution establishes that the accused purchased an article 
within - the meaning of the regulations the burden is cast upon the 
accused of bringing himself within the terms of sub-regulation (2), viz., 
of proving that he acted in ignorance of the fact that the article was one 
to which the regulations apply.

^  P P E A L  against an acqu itta l by  the M agistrate o f  V avu n iya .

H . W . R. W eerasooriya  for  C row n appellant.

S. Nadesan (w ith  h im  H . W . Jayewardene), for the accused , respondent.
Cur. ado. vult.

January 30, 1945. H oward C .J .—

T his is an appeal against the acqu itta l o f the respondent and made' 
w ith  the sanction  o f  the A ttorney-G en era l. T he respondent w as charged  
under R egu lation  2 (1) o f  th e D e fen ce  (W a r E q u ip m en t) (P urchase by  
Civilians) R egu lations, 1944, th at he did' on. A ugust 21, 1944, purchase 
from  one J . F . Sankey o f  th e R oy a l A ir F orce , C ey lon , 100 tins o f corned  
bee f, 50 tins o f  jam , 50 tins o f cheese and 48 tins o f  herrings being the 
property  o f  H is  M ajesty  and in tended for th e use o f  the fighting forces. 
I t  w as established by  th e prosecution  that at 5.15 p .m. on  A ugust 22, 1944, 
th e  articles specified  in  the charge w ere fou nd  by  F ligh t-L ieu ten an t 
S m ith  in  the bou tiqu e o f  the respon den t at V avu n iya . T h e resp on d en t
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t o ld  L ieu ten an t S m ith  th at h e  pu rch ased  th e  articles from  tw o  m em bers 
o f  the R o y a l A ir  F o r ce  w h o  w ere  p o in ted  ou t b y  th e respon den t a t an  
identifica tion  parade on e o f  w h om  w as J . F . S an key  a w itness ca lled  b y  
th e prosecution . Sankey testified  to  th e  fa c t  th at ab ou t 11 .30  a .m. on  
A u g u st  21, 1944, h e  and  an oth er m a n  ca lled  H y d e , bo th  in  u n iform , w en t 
in  a m ilitary  lorry  to  th e  b ou tiqu e  o f  th e respon den t and  o ffered  h im  the 
articles sp ecified  in th e  charge w h ich  th e resp on d en t agreed  t o  purch ase. 
Sankey w ent aw ay and retu rned  at 2 .3 0  p .m . w ith  th e good s in  a lorry  

a n d  rece ived  R s. 75 in  ad vance. S an key  says th at h e  to ld  th e respon den t 
th at the articles w ere m ilita ry  stores. S an key , in  ev id en ce , also sa id  
that the articles w ere n ot his b u t th e  p rop erty  o f  th e R .  A . F . I n  cross- 
ex am in a tion  h e  sa id  th at he h ad  been  charged  w ith  th e th e ft o f  the 
articles and C ourt-m artia lled . A lso  th at h e drew  th e  articles from  the 
m ain  ration  stores and  h ad  th em  w ith  h im  in th e  C ook -h ouse . S even  
d a y s  rations are issued in  bu lk  to  h im  as rations fo r  a certa in  n um ber 
o f  p eop le  and there w as alw ays a surplus q u a n tity  o f  tin n ed  food  in  th e  
.store o f  the C ook -h ouse w hich  w as separate fro m  th e  m ain  store . In  
cross-exam ination  Sankey stated  th at th e fo o d  in th e  C ook -h ouse  store  

b e lo n g e d  to  th e persons w ho g e t their food  a t th e C ook -h ou se . I n  re
ex a m in a tion , h ow ever, he sa id  th at the surplus rations b e lon g  to  th e 
R . A . F . and he w as n ot en titled  to  sell th em . N o  ev id en ce  w as ca lled  on 
beh alf o f  the respondent.

In  his ju d g m en t th e M agistrate states th at there is n oth ing  on  th e  
articles  to  ind icate  th at th ey  are m ilita ry  stores. T h e  o n ly  ev id en ce  
that th ey  are m ilita ry  stores is su pp lied  b y  th e  testim on y  o f  Sankey w h o  
sa y s  that he to ld  the respon den t th at th ey  w ere m ilita ry  rations. T h e 
e v id en ce  o f  Sankey be ing  u ncorroborated , h e  is n o t prepared  to  a ct on  it. 
I n  these c ircu m stan ces there is n o  ev id en ce  on  w h ich  h e  can  h o ld  th a t th e  
respondent kn ew  that the articles w ere m ilita ry  rations. H e , therefore, 
fou n d  th e"resp onden t n ot gu ilty . .

C row n C ounsel appearing on  beh alf o f  th e ap p ellan t has con ten d ed  that 
•as a m atter  o f  law  there w as no burden  on  th e p rosecu tion  to  p rove  th at 
the accused -respond ent knew  th at th e  said  articles w ere m ilita ry  rations. 
I  am  in  agreem en t w ith  th is con ten tion . T h e  regu lation  under w h ich  the 
resp on d en t w as charged  is w ord ed  as fo l lo w s : —

"  2. (1 ) E v e ry  person  w h o  pu rch ases an y  article  to  w hich  these 
regu lations ap p ly , or a ccep ts  or takes any  su ch  article  b y  w ay  o f  g ift, 
loa n  or otherw ise, fro m  an y  m em b er  o f  th e fightin g  forces , shall b e  
gu ilty  o f  an  o ffe n ce .”

I f  th e prosecu tion  estab lishes th at th e resp on d en t pu rch ased  an article 
•within the am bit o f  th e regu lation s, th e  burden  is  ca st upon  the re 
sp o n d e n t o f  bringing h im se lf w ith in  th e  term s o f  su b-regu lation  (2). H e  
can  prove  that h e acted  in  ignoran ce o f  th e fa c t  th at su ch  article  w as an 
article  to w hich  th e regu lations a p p ly . T h e  resp on d en t d id  n ot g ive  
.evidence or ca ll any w itn esses. N or does p roo f o f  such  ignoran ce  em erge 
fr o m  the ev id en ce  ca lled  b y  th e prosecution . T h e  - resp on d en t d id  not, 
th ere fo re , d ischarge th is onus.

I t  has, h ow ever, b een  fu rther argued on  beh alf o f  th e respon den t 
th a t  the articles w ere n ot th e p rop erty  o f  H is  M a jes ty  in asm u ch  as th ey
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had passed  from  th e m ain  store to  th e cook-house. I t  is contended  that, 
as th ey  w ere surplus rations, th ey  becam e th e property  o f the individual 
soldiers w h o  w ou ld  eventually  consum e them . I  cannot a ccept th is 
contention . T he rations on  issue from  th e m ain  store did not becom e the 

- property  o f  th e cook  or th e p erson ' in charge o f  the cook-house. N o 
d ou bt w hen  issued to  an individual soldier they becam e his property, 
b u t previous to  such  issue such  rations rem ain  th e  property o f H is  M ajesty. 
There is n o dou bt on  th e ev idence that the articles w ere the property 
o f  H is .M a je s ty .

In  these circu m stan ces the appeal is allow ed and I  rem it the case 
to  th e  M agistrate so th at h e m ay  con v ict  the respondent and pass sentence 
com m ensurate  w ith  the gravity  o f  th e offence. In  com ing to  this decision 
I  have n o t been  u nm indful o f  the fa c t that this court does n ot reverse a 
finding o f acqu ittal unless it  is satisfied that there has been a m iscarriage 
o f  ju stice . In  th is case I  am  so satisfied.

A p p ea l allow ed.


