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Expulsion o f  members o f  a recognized political parly who are Members o f 
Parliament - Article 99(13)(a) o f  the Constitution - Validity o f the expulsion 
- Procedural justice  - A udi alteram partem  rule.

Five petitioners (whose cases were heard together) were Members of 
Parliam ent representing  the United National Party which is a recognized 
political party. They were sum m arily  expelled from the m em bership of 
the Party on a decision of the W orking Committee of the Party. The 
im m ediate ground of expulsion was th a t the petitioners had met Presi
d en t C handrika B andaranaike K um aratunga and assu red  her of win
ning the Presidential Election 1999 when in fact the United National 
Party had nom inated its leader Ranil W ickremasinghe as a candiate at 
th a t Election. Two more allegations made especially against petitioner 
A m unugam a were (1) announcing  to the national media about the 
form ation of a national governm ent w ithout a m andate from the Party 
and (2) th a t he had told the BBC th a t he would leave the UNP if the Party 
failed to respond to his national governm ent concept.

No explanations were called for from the petitioners, no charge sheets 
were served and no inquiry was held giving an adequate opportunity to 
the petitioners to defend them selves. The Working Committee took the 
decision for im m ediate expulsion on the basis th a t the petitioners' 
conduct adversely affected the election cam paign, m uch damage had 
been done to the Party and  an  urgen t decision had to be taken to protect 
the welfare of the Party and  to en su re  the unity of its m em bers.
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Held :
1. There was no m andatory requirem ent th a t disciplinary proceedings 
shall only be conducted by a Disciplinary Committee (other th a n  the 
Party Working Commitee) appointed by the Party W orking Committee.

2. There was no justification  for the failure of the respondents to 
observe the principles of n a tu ra l ju stice  and  g ran t the petitioners a 
hearing before they were expelled. The expulsions of the petitioners were, 
therefore, invalid.

Per Amerasinghe, Actg. CJ.

“I am  of the view th a t the responden ts have failed to estab lish  th a t the 
expulsions fell w ithin the categoiy of extraordinary, u rgentcircusm tances 
recognized by courts of law."
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APPLICATION in term s of Article 99( 13)(a) of the C onstitution challeng
ing expulsion from the United National Party.

E. D. W ickrem anayake  w ith Gomin Dayasiri, Nigel Hatch and  U. Abdul 
Najeem  for the petitioners in Nos. 4 - 7 /99 .

D.S. W ijesinghe, P.C. w ith  A so k a  Som a ra tn e , Dr. J a y a m a p th y  
Wiclcremaratne and  C. Sam aranayake  for the petitioner in No. 8 /9 9 .

Tilak Marapana, P.C. with Dulinda W eerasuriya, Nalin Ladduw ahetty, 
Jayantha Fernando, Anuja Premaralne, D ham m ikaJayanetthi and Janaka  
Marapana for l sl to 4 th respondents in Nos. 4 and 7 /9 9 .

Shibly Aziz P.C. with Daya Pelpola, S.J. Mohideen. A.P. Niles, R.L. Perera, 
Ronald Perera and  S. D ayaratne  for the respondents in Nos. 5 - 6 /9 9 .

Day a Pelpola with Anil Rajakaruna, LuxmanPerera  and  RonaldPerera  for 
respondents in No. 8 /9 9 .

Cur. adv. uult

3rd February, 2000 
AMERASINGHE, ACTING C. J.

It w as agreed by th e  C ounsel for th e  petitioners in th is 
m atter th a t all five cases shou ld  be heard  together since  they 
essentially  rela ted  to sim ilar issues.

The fifth responden t is the Secretary-G eneral of P arlia
m ent and  h as  been m ade a  party  for th e  pu rposes of notice 
only. A reference to “resp o n d en ts” here inafter m eans and  
includes only the  1st to 4th responden ts.

The petitioners are  M embers of Parliam ent. They w ere 
m em bers of th e  U nited National Party, a  recognized political 
party . At th e  tim e of becom ing M em bers of P arliam ent the ir 
nam es appeared  on th e  nom ination  p ap ers  of the  United 
N ational Party. In a  le tter dated  th e  8 th of November 1999, the  
G eneral Secretary  of the  United N ational Party  (the second 
respondent) w rote to each  of the  petitioners as follows:

‘T h e  W orking C om m ittee of th e tJn ite d  N ational Party  at 
its m eeting held on 21st O ctober 1999 having considered  the  
Proclam ation issued  by H. E. th e  P residen t u n d e r  Art.31
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(3A)(a)(i) of th e  C onstitu tion  declaring her in tention of appeal
ing to the  People for a m andate  to hold office by election for a 
fu rther term , decided to oppose the  m andate  so sought, by 
nom inating a cand idate  to con test a t the said  election with a 
view to securing  the election as President of Sri Lanka a 
m em ber of the  United National Party.

The W orking Com m ittee fu rther resolved th a t the Leader 
of the Party Hon. Ranil W ickrem esinghe MP, should  be the 
Party’s candidate .

The aforesaid decisions of the Party W orking Comm ittee 
w ere ratified a t a  Special Convention of the Party held on 3 Is' 
O ctober 1999 and  also by the  Party Parliam entary G roup and 
received publicity in the  p rin t and  electronic media.

The W orking Com m ittee a t its m eeting held today (8°’ 
November 1999) a t 9 .00 a.m ., took note of the  fact th a t you 
have nevertheless, w ithou t prior au thority  or sanction  of the 
United National Party, a ttended  a  m eeting a t Tem ple Trees on 
5th November 1999 a t w hich w ere p resen t H. E. C handrika 
B andaranaike  K um ara tunga  (who is the  rival Presidential 
cand idate  of the People’s Alliance) and  several of her Party 
colleagues. At th is m eeting you signified your intention and 
w illingness to su p p o rt her can d id a tu re  a t the forthcom ing 
election as again st th a t of o u r Party candidate . You had  also 
partic ipa ted  in d iscussion  of policy issues su ch  as form ation 
of a national governm ent w ithout prior d iscussion  w ithin or a 
m andate  of the  Party.

The said  m eeting an d  your p resence and  the s ta tem en ts  
the rea t and  the pledge to su p p o rt her as against the  Party’s 
cand idate  received wide publicity  in the  daily press, the s ta te  
controlled electronic m edia as  also o ther electronic media.

The W orking C om m ittee no tes additionally th a t you have 
acted as above despite y o u r being a U nited National Party 
M ember of P arliam ent . . .
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Your aforesaid conduct is a  serious and  flagrant violation 
of Party loyalty and  discipline an d  a  violation of you r du ty  to 
act according to and  uphold  th e  C onstitu tion  of th e  U nited 
National Party.

In view of the  above, th e  W orking Com m ittee of the  Party 
a t its said  m eeting held today and  acting u n d er th e  powers 
vested in it u n d er Article 6.3(a) read  w ith  Article 7 .15 of the  
C onstitu tion of the U nited N ational P arty  resolved th a t you  be 
expelled w ith im m ediate effect from m em bersh ip  of the  Party 
in as m uch as your aforesaid conduct is a  gross violation of th e  
provisions of Articles 3.3(a), (b), (c) and  (d) read  w ith Article 2.1 
and  2.2  of the  C onstitu tion  of th e  P arty .”

On the  6th of D ecem ber 1999, th ree  of th e  petitioners filed 
applications (E) 4 /9 9  - (E) 7 /9 9  in th e  S uprem e C ourt in term s 
of Article 99( 13)(a) of th e  C onstitu tion . On the  7 th of D ecem ber 
1999, th e  fourth  petitioner filed a  sim ilar application (E) 8 /9 9 .

Article 99(13)(a) of the C onstitu tion  s ta te s  as  follows :

“W here a  M ember of Parliam ent ceases by resignation, 
expulsion or otherw ise to be  a  m em ber of a  recognized political 
party  or independent group on w hose nom ination pap er 
(hereinafter referred to as th e  “relevant nom ination  p ap er”) his 
nam e appeared  a t the  tim e of h is becom ing su ch  M em ber of 
Parliam ent, h is sea t shall becom e v acan t upon the  expiration 
of a period of one m onth  from th e  d a te  of h is ceasing to be su ch  
m em ber :

Provided th a t in th e  case of th e  expulsion of a  M em ber of 
Parliam ent h is sea t sha ll no t becom e vacan t if prior to the 
expiration of the said  period of one m onth  he applies to the  
Suprem e C ourt by petition in  w riting, and  the  Suprem e C ourt 
upon  su ch  application determ ines th a t su ch  expulsion w as 
invalid. Such petition shall be inqu ired  in to  by th ree Ju d g es  
of th e  Suprem e C ourt w ho shall m ake th e ir determ ination  
w ithin two m onths of th e  filing of su c h  petition. W here the  
S uprem e C ourt determ ines th a t expulsion w as valid the  
expulsion shall occur from th e  da te  of su c h  determ ina tion .”
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The petitioners pray th a t the Court declares their expul
sion from the m em bership of the  United National Party invalid 
and  of no legal effect; se ts  aside the  order a n d /o r  decision of 
th e  W orking Com m ittee of the United National Party expelling 
them  from the  Party; and declares th a t the petitioners remain 
m em bers of the  United National Party.

The reliefs claimed are based, am ong others, on the 
averm ent th a t the expulsions w ere in contravention of the 
m andatory  provisions of the Party C onstitu tion a n d /o r  Disci
plinary Rules of the Party. The petitioners allege that:

(i) a lthough  un d er the Party C onstitu tion the Working Com
m ittee m andatorily  has  to appoint a disciplinaiy com m it
tee to inquire into allegations of m isconduct or indiscipline 
again st party  m em bers, and  it is only such  a com mittee 
th a t could conduct any inquiry into any allegations of 
m isconduct or indiscipline, no notice of the appointm ent 
of su ch  a  com m itee w as given, and in fact no such  
com m ittee w as appointed;

(ii) they w ere not notified th a t com plaints had been m ade 
again st them  a n d /o r  th a t disciplinary proceedings had 
been in itia ted  against them;

(iii) no explanation was called for from the petitioners;

(iv) no charge sh ee t w as served on them;

(v) the  date, tim e and  place of inquiry w ere not notified lo the 
petitioners and  they were not called upon to attend  such  
an  inquiry;

(vi) no inquiry w as held against the  petitioners.

The petitioners subm itted  th a t it w as a recognized condi
tion of th e  m em bersh ip  of the  Party th a t discip linaiy  action 
w ould be taken  in accordance w ith the  procedures prescribed 
by th e  Party’s “G uidelines.” The petitioners s ta te  th a t they
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were expelled in contravention  of the  Party G uidelines. T here
fore the  expulsions w ere u n reasonab le  a n d /o r  arb itrary  an d  in 
contravention of their “legitim ate expectations”. Consequently, 
the expulsions were invalid an d  of no effect.

The decision to expel th e  petitioners w as tak en  a t a  
m eeting of th e  W orking C om m ittee on th e  8 th of November, 
1999. Article 6.3(a) of th e  U.N.P. C onstitu tion  em powers the  
National Executive Com m ittee “to enforce th e  C onstitu tion, 
s tand ing  orders and  ru les and  the  code of conduct of the  Party, 
and  to take  any action it deem s necessary  for su ch  purpose, 
w hether by way of disciplinary action including expulsion or 
su sp en sio n  again st any individual m em ber or an  office beare r 
or o therw ise . . . ” Article 7.15 s ta te s  th a t ‘T h e  Party  W orking 
Com m ittee shall have th e  pow er to exercise the  powers, 
functions an d  du ties vested  in  it by th e  N ational Executive 
Com m ittee . . Adm ittedly in term s of p arag rap h  01 of th e  
U.N.P. “G uidelines for the  conduct of disciplinary inqu iries”, 
‘T h e  G eneral Secretary  of the  Party shou ld  w rite to th e  m em ber 
concerned inform ing him  th a t a com plaint had  been received 
and  notifying him  of the  Panel of Party M em bers appoin ted  by 
the  W orking C om m ittee to inquire into and  report th rough  the  
D isciplinary Com m ittee on th e  com plain t.” Article 7 .13 of th e  
U.N.P. C onstitu tion  s ta te s  th a t ‘T h e  Party W orking Com m ittee 
shall appo in t a  D isciplinary C om m ittee.” However, in my view, 
there  w as no “m andato ry” requ irem en t th a t disciplinary pro
ceedings shall only be conducted  by a  D isciplinary Com m ittee 
(other th a n  the  Party W orking Committee) appoin ted  by the  
Party W orking Com m ittee. The decision to expel the petition 
ers canno t be assailed  on th e  ground  th a t the  W orking 
Com m ittee lacked au thority . Cf. per Fernando, J .  in Gcunini 
DissanayaJce v. M.C.M. Kaleel and  Others,01.

W ith regard  to the  averm ent th a t there  w as no inquiry, 
assum ing  th a t the  W orking Com m ittee itself conducted  the  
investigation on the 8 th of November 1999, su c h  investigation 
did not proceed on the  b asis  of th e  G uidelines w hich provide 
as follows :
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“05.The inquiry shou ld  com m ence w ith the  Panel briefly 
outlining to the  m em ber th e  n a tu re  of the  evidence the 
Com m ittee has available . . . The Com m ittee should  then 
question the com plainant, if any fu rther clarification is 
necessary, in the  presence of the  m em ber. Also, any o ther 
w itnesses. The m em ber shou ld  be given the  opportunity 
to cross-exam ine th e  com plainant and  the  w itnesses.

06. Unlike a C ourt of Law, a panel conducting a dom estic 
inquiry is entitled to take s teps on its own initiative to 
obtain  inform ation and  docum ents etc. relevant to the 
charges. However, if the Panel in tends taking into consid
eration any su ch  m aterial, it m u st inform the  m em ber 
concerned during th e  inquiry, and  give him an opportu
nity of explaining the  sam e.

07. The Panel has  the  flexibility to adopt its own procedure on 
w hich th e  above-stated  guidelines (text obscure) . . . W hat 
is im portan t however is to provide the m em ber a fair 
hearing  an d  a  fair chance to explain or controvert the 
evidence against him.

08. The m em ber concerned will be entitled to give evidence on 
his own behalf or to call relevant w itnesses and produce 
docum ents. The Panel will be entitled to question the 
m em ber or his w itnesses to obtain  any clarification.

09. It will be advisable to m ain ta in  notes of the m ain m atters 
transp iring  in evidence etc. a t the inquijy. These notes 
shou ld  be signed by the  C hairm an  of the Panel . . .”

According to the  m inu tes of th e  m eeting of the  Working 
Com m ittee, p u rsu a n t to w hich th e  le tters of expulsion were 
issued , as far as  the  m atters  u n d e r consideration were con
cerned, w hat took place, w as as  follows :

“Presidential Election 1999”

T he G eneral Secretary of th e  Party  referred to the Presi
dential election. S ince Her Excellency the  President C handrika
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B andaranaike  K um ara tunga  h ad  sough t election for a  fu rth er 
term  of six  years, th e  U nited N ational Party h ad  decided th a t 
its party  leader, Mr. Ranil W ickrem asinghe, shou ld  be its 
cand idate  a t th a t election. T here is a  p ronouncem en t th a t on 
the 5th of November 1999 eight gentlem en (who a re  nam ed  and  
include th e  petitioners) m et the  P residen t an d  a ssu re d  h e r of 
w inning the  election. T heir p ronouncem ent h as  been  con
veyed to the public th rough  th e  radio, television and  p rin ted  
m eans of com m unication. The relevant new spaper reports 
were tabled. The conduct of these  gentlem en violate Articles 
2(i), 2(ii) and  3:3(a) (b) (c) (d) of th e  Party C onstitu tion . Notice 
of the m eeting taking place today h a s  been given to Mr. N anda 
M atthew, Mr. Susil M oonesinghe and  Dr. S tan ley  Kalpage and  
they have by Fax s ta te d  th a t they are  u n ab le  to be  p resen t.

F urther, it w as s ta ted  th a t a  le tter da ted  0 3 /1 1 /9 9  had  
been sen t to Mr. S a ra th  A m unugam a requiring  him  to show  
cause  why he  shou ld  be excused  for anno u n c in g  to the  
national m edia ab o u t the  form ation of a  n a tional governm ent 
w ithout the  perm ission of th e  leader of th e  Party and  of its 
W orking Com m ittee.

Mr. J o h n  A m aratunga, M.P., observed th a t som e of the  
people concerned w ere officials of th e  U.N.P. an d  m em bers of 
its W orking Com m ittee an d  th a t a t th is  tim e th e  m isconduct 
of these  people would adversely affect th e  election cam paign 
and  confuse th e  m inds of voters. B ecause of wide publicity, 
m uch dam age had  been done to the  Party. Moreover, he  said, 
they had  violated th e  ru les  of th e  Party an d  th e  conditions of 
the ir m em bership . An u rg en t decision h ad  to be ta k en  to 
protect th e  welfare of th e  Party and  to en su re  th e  un ity  of its 
m em bers. He proposed th e  im m ediate expulsion of th e  eight 
persons.

Mr. Gam ini Lokuge, M.P., spoke in su p p o rt of the  pro
posal, and  th e  m em bers of th e  W orking C om m itee u n a n i
m ously  vo ted  in  fa v o u r  of th e  p ro p o sa l. Mr. R anil 
W ickram asinghe ab sta in ed  from voting. It w as decided th a t 
th e  Secretary-G eneral of P arliam ent be inform ed of th e  expul
sion of five M em bers of Parliam ent.
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A Com m ittee of six persons w as appointed to deal with 
o ther m em bers who w orked against the Party.

The U.N.P. G uidelines provide th a t w here a  com plaint is 
received against a  m em ber of the  Party,

“01 .The G eneral Secretary  of the  Party should  write to the 
m em ber concerned inform ing him  th a t a  com plaint had  
been recieved and  notifying him  of the nam es of the  Panel 
of Party M em bers appointed by the  Working Com m ittee to 
inquire into and  report th rough  the D isciplinary Com m it
tee on th e  com plaint . . .

02. The Panel shou ld  exam ine the  com plaint made, an d  the 
C hairm an of th e  Panel shou ld  write to the  m em ber con
cerned requesting  h is explanation, in the  first instance. A 
copy of the  com plaint shou ld  be forwarded to the  member. 
A period of sev en /ten  days could be allowed for the 
subm ission  of th e  m em ber’s explanation.

03. If the  explanation sub m itted  is unsatisfactory  or u n a c 
ceptable, and  th e  Panel is of the  view th a t fu rther inquiry 
is necessary , a  charge-sheet should  then  be prepared  by 
th e  Panel and  forw arded to th e  m em ber . . .

04. The Panel shou ld  notify th e  com plainant also to be  p resen t 
a t th e  inquiry .”

Admittedly, as far a s  th e  petitioner in A pplication (E) 4 /9 9 , 
Dr. S ara th  A m unugam a, is concerned, a  le tter dated  th e 3 rd of 
November 1999 h ad  been sen t to him  by the  G eneral Secretary 
of th e  U.N.P. (Mr. G am ini A tukorale, the  second respondent). 
T hat le tter s ta ted  as follows :

‘T h e  Daily News in  its publication of M onday lstNovember 
1999, u n d er th e  head line S a ra th  A m unugam a tells BBC he 
will qu it U.N.P. h as  s ta ted  “h e  will definitely leave the  U.N.P. 
if the re  is no p roper response  from the Party for h is National 
G overnm ent concept.” It is fu rth er noted th a t there  has  been
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no denial by you as  to th e  m aking of th is s ta tem en t or the  
accuracy  of the  con ten ts  of th e  article u n d e r reference. (Copy 
of the  article enclosed).

You have th u s  acted  in b reach  of the  Party C onstitu tion, 
Party D iscipline an d  con trary  to th e  conduct required  of a  
U.N.P. M em ber in P arliam ent an d  th e  deicision of th e  Parlia
m entary  G roup a t its m eeting held  on 22-10-99, th a t no 
m em ber m akes any  s ta tem en ts  to  the  m edia w ithour prior 
approval of th e  Party.

I w ould be grateful to have y o u r im m ediate exp lanation  
and  response  to th e  aforesaid to reach  m e no t la te r th a n  
Sunday  7th November 1999.”

On th e  5th of November, 1999, Dr, A m unugam a responded  
as follows :

“W ithout prejudice to  my righ ts to  proffer a  fuller re 
sponse, I w ish to inform you th a t you have failed to inform  m e 
to w h at provisions of th e  Party  C onstitu tion  I have co n tra 
vened or w hat aspect of p arty  discip line a n d /o r  the  co nduct 
required  of a  U.N.P. M em ber in  P arliam en t th a t I have allegedly 
acted  in  b reach  of.

Your said  le tter is accordingly vague and  incom plete as 
regards m ateria l p a rticu la rs . You have also  failed to afford m e 
sufficient tim e to respond  to y o u r sa id  letter; an d  in th e  
c ircum stances as I requ ire  tim e to  no t only collate inform ation 
in order to respond  to y o u r sa id  le tte r b u t also be fu rn ished  
w ith th e  above m entioned  inform ation, I req u es t th a t you 
inform m e of w hat precise p ro v is io n /s  I have b reached  and  
send  m e a  copy of th e  Party  C onstitu tion  and  all o ther 
docum ents you rely on in connection  therew ith , and  afford me 
a t least a  w eek therefrom  to respond. 1 also  w ish to re ite ra te  
th a t I rem ain  a m em ber of th e  U.N.P.”

According to the m in u tes  of th e  W orking Com m ittee, th e  
two le tters tabled rela ted  to Dr. A m unugam a’s activities
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concerning the form ation of a national governm ent. He had 
asked  for clarification of the charges against him. He had 
w anted to know w hat provisions of th e  Party Constitution he 
had  violated and  called for a copy of the  Constitution and  all 
o ther docum ents relied upon in su ppo rt of the charge, and he 
asked  for tim e to subm it h is defence. Som etim es "A case may 
be of so uncom plex a charac te r and  the  issues may be so well 
know n to all parties concerned th a t no m ore particu lar notice 
of any charge may be requ ired .” Per Buckley. L.J. in Stevenson  
v. United Road Transport Union,121. The case against Dr. 
A m unugam a w as complex and  the  issues were far from clear. 
He had  a  legal right to know the precise charge he had to meet. 
The charge should  have been distinctly stated . He was 
expelled for two reasons : (1) Participation in the discussion of 
policy issues su ch  as the  fonnation of a  national governm ent 
w ithou t prior d iscussion  of m andate  of the Party; and (2) 
supportingH .E . C h and rikaB andarana ikeK um aratunga . The 
sole charge in the  le tter to Dr. A m unugam a was tha t he had 
told th e  BBC th a t he would leave the  U.N.P. if there was no 
response  from the  Party for his N ational G overnm ent concept 
and  th a t h e  had  thereby acted in b reach  of the “Party C onsti
tu tion, Party  D iscipline and  contrary  to the  conduct required 
of a  U.N.P. M ember in Parliam ent and  the decision of the 
Parliam entary  G roup a t its m eeting held on 2 2 / 10/ 1999 tha t 
no M em ber m akes any s ta tem en ts  to the m edia w ithout prior 
approval of the  Party. T hat w as som ew hat different to the 
charge relating to the  m atter of a  national governm ent as set 
ou t in th e  le tter conveying the  decision to expel him.

Even assum ing  th a t he h ad  notice of the  first charge. Dr. 
A m unugam a h ad  no notice of th e  second, and  therefore as a 
m a tte r of law, he  could not have been expelled. Eg. seeLauLial 
M ena  v. Disciplinary ComrniteeP1, w here notice w as given of 
proposed action on ground X b u t action w as taken  on ground 
Y of w hich no notice, or inadequate  notice, had  been given. In 
Board o /T rustees oJM aradanaM osque v. B adi-uddin  mahrrmd. 
M inister o f  Education,141, the  Privy Council held th a t there had 
been a  b reach  of n a tu ra l ju s tic e  w here the M inister told the
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m anagers of a  school of one allegation ag ain st them  to w hich 
they prepared  a  defence bu t, in h is decision, m ade it plain th a t 
he w as tak ing  over th e  school in reliance on a  b reach  of a  
s ta tu to ry  provision of w hich th e  m anagers h ad  no notice a t all.

Dr. A m unugam a h ad  asked  for tim e to respond. As a  
m atter of law, he w as en titled  to sufficient tim e to have th e  
opportunity  of p resen ting  an  effective answ er or defence: 
H anson v. Church Com m issioners fo r  England!5>; R  v. Tham es  
M agistrates’ Court, ex  p. Polemisf61; R  v. Pharmaceutical Serv
ices Committee, ex  p. Gorden D. C onw ay Ltd.m; Morris v. 
Lawrence181. He received no  response  w hatever to h is le tter 
w hether on the  question  of tim e or th e  o th e r m a tte rs  raised  by 
him. In th e  c ircum stances, did h is failure to respond  to th e  
charge m ade ag ain st him , nam ely of suppo rting  or sponsoring  
the concept of a  na tional governm ent, before th e  m eeting held 
on the 8th of November m ake him  guilty of conduct w arran ting  
expulsion, or for th a t m a tte r any o ther form of discipline, on 
the 8th of November? T he ‘show - ca u se ’ le tte r h ad  been dated  
the 3rd of November 1999. A ccording to p a rag rap h  02 of th e  
U.N.P. G uidelines, a  period of se v e n /te n  days shou ld  be 
allowed for a  m em ber’s explanation . In any  event, if the  
Working C om m ittee w as on the  8^ of N ovem ber 1999 acting  as 
a disciplinary com m ittee, Dr. A m unugam a w as no t invited to 
tha t meeting.

Mr. N anda M atthew  (the petitioner in  (E) 5 /9 9 ) and  
Mr. Susil M oonesinghe (the petitioner in (E) 7 /9 9 ) w ere invited 
to attend  th e  m eeting of th e  W orking C om m itee as  M em bers of 
tha t Com m ittee, b u t w ithou t any  in tim ation  th a t th e  agenda 
of the m eeting included  discip linary  action  ag a in st them . They 
did not a tten d  th e  m eeting du e  to prior engagem ents. Indeed, 
the disciplinary proceedings a re  reported  in th e  m inu tes of the  
m eeting u n d e r th e  cap tion  “P residen tia l Election 1999”. 
Mr. W ijepala M endis an d  Mr. C hu la  B andara , no t being 
m em bers of the  W orking Com m ittee, w ere no t invited to a tten d  
the m eeting an d  did no t have even a  rem otely possible, albeit 
inadequate, opportun ity  of defending them selves.



186 Sri Lanka Law Reports 120001 I Sri LR.

Both Dr. A m unugam a as well as the o ther petitioners 
ought, in my view, to have had  a reasonable opportunity of 
presenting  their cases and  m aking represen tations on their 
own behalf. See per Tucker L.J. in Russell v. Duke Norfolk!91. 
This w as distinctly contem plated by the Party Guidelines. 
Procedural fairness generally requires th a t persons liable to be 
directly affected by a  decision of a person or a body of persons 
be given adequate  notice of w hat is proposed so th a t they may 
be in a  position to m ake represen tations on their own behalf. 
This h as  been described as a  proposition of common sense. 
See per Lord M ustill in R. v. Secretary o f State fo r  the Home 
Department, ex p. D oody!101.

The petitioners’ averm ents th a t no explanations were 
called for, no charge-sheets were served, no notice of the date, 
tim e and  place of inquiry were given, and  th a t the petitioners 
w ere not called upon to a tten d  the inquiry, were not disputed 
a t the  inquiry by th is Court. In fact, the petitioners had  no 
o p p o rtu n ity  for co n trad ic tin g , co rrecting  or exp lain ing  
any th ing  prejudicial to their views. They w ere expelled 
sum m arily .

On the  face of the evidence on record. I hold th a t the 
averm ent th a t the  Party G uidelines in respect of disciplinary 
inquiries w ere not observed has  been established.

In deciding to expel the  petitioners there w as a failure on 
th e  p a rt of the  responden ts  to follow the usual, sa lu tary  
p rocedural s tep s  laid down by the political party  to which the 
petitioners belonged. The G uidelines of the Party prescribed 
a  p rocess for disciplinary action to ensu re  fairness, and  as a 
condition of m em bersh ip  it w as to be expected th a t the u sual 
p rocess w ould be duly followed.

In the absence  of proof of circum stances perm itting su ch  
failure, the  failure to follow the prescribed procedures of the 
political party  of th e  petitioners would ordinarily, m ake an 
expulsion  invalid since, as far as the  petitioners are  concerned, 
it is unlaw ful, nu ll and  void and  of no force or avail in fact or
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in law. Premaralne v. Srim ani A th idathm udali a nd  O thers° ,J; 
Cf. Ridge u. Baldwin,021; A-G., v. R y a n 031; Paul Jack so n , 
Natural Justice, 1979, p. 194. T he responden ts  ought no t to 
have condem ned the  petitioners w ithou t giving them  an  
opportunity  of being heard  in the ir own defence. Cf .A bbott u. 
Sullivan,0 4>.

The petitioners allege th a t the ir expulsions w ere also 
invalid b ecause  the  responden t failed to comply w ith th e  
principles o P 'n a tu ra l Ju s t ic e .” “N atural J u s t ic e ” is an  am bigu
ous phrase, and  consigned from tim e to tim e to the  lum ber 
room as a  term  "sadly lacking in precision”. E.g. see Paul 
Jackson , op. cit., pp. 1-22; T hose who decline to accept any  
form of ju s tic e  as  n a tu ra l m ay take  the ir choice from a  wide 
range of a lternative p h rases , including, “su b stan tia l ju s tic e ”, 
“fair play in ac tion”, “fair play w ritten  large and  ju rid ically”. De 
Sm ith, Woolf and  Jowell, Judicial Review  o f Adm inistrative  
Action, (1995), pp. 377-378. W hatever the  u n certa in ty  in h e r
en t in the  ph rase , “n a tu ra l ju s tic e ” connotes, above all, the  
maxim aud i alteram  partem .

W hat is the fuss abou t n a tu ra l ju s tic e  and  the  righ t to a 
fair hea ling  abou t?  T he right to a  hearing  has  been accepted 
as a  basic principle in m any civilizations an d  over m any years. 
In Greece, the  requ irem en t of hearing  both  sides before 
reaching a  conclusion form ed a p a rt of th e  A thenian jud icial 
oath  and  is referred to by A ristophanes, E uripedes an d  
D em osthenes. The G reeks inscribed  th e  precept th a t no m an 
w as to be ju d g ed  u n h eard  upon  im ages in places w h ere ju stice  
was adm inistered . The R om ans too accepted  the  principle. 
Seneca in M edea  referred to th e  in justice  of reaching  a  decision 
w ithout a  full hearing  - Qui s ta tu it aliquid parte inaudita  altera, 
aequum, licet statuerit, hand  acquits fuerit; and  the  Digest 
contained a  prohibition on a  paterfam ilias  killing his son 
w ithout a  hearing. As m ight be expected, in Sri Lanka too 
m atters  w ere ad jud icated  after hearing  both  sides: “u b haya  
p a k sa y e n  m a a d ya n ta  a s a  g a n n a  d a d e k  dd', say s  th e  
Saddharm arathnavaliya365. Only R h ad am an th u s , th e  cruel 
judge of Hell, it seem s pun ish ed  before he heard.
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Indeed, having regard to the  w idespread acceptance of 
th a t basic  principle, G. Del Vecchio in Justice  went so far as to 
suggest th a t it belongs “ra th e r to the  common consciousness 
of m ankind  th an  to ju rid ical science.” The rule has been 
described as  being of “universal application and  founded on 
the  p la inest principles of ju s tice”. Per wiles, J .  in Cooper u. 
W andsw orth Board o f Works,1'51. (On the historical develop
m ent of th e  concept of “n a tu ra l ju s tic e”, see de Smith, Woolf & 
Jowell, op. cit. pp. 377-399; H.W.R. W ade & C.F. Forsyth, 
Adm inistrative Law, (1995) pp. 497-578).

As far as the law is concerned, we have in Sri Lanka in this 
a rea  closely followed the  com m on law which, from very early 
tim es, recognized the  right to a  fair hearing. InP. v. Chancellor 
o f  the University o f  Cambridge,1'61, su ppo rt for the right to a 
hearing  w as based  by Fortescue J .  on the events in the G arden 
of Eden; “I rem em ber to have heard  it observed by a very 
learned  m an upon su ch  an occasion, th a t even God him self did 
not p ass  sen tence  upon  Adam, before he was called upon to 
m ake his defence. A dam ’, says God, ‘w here a rt thou’? ‘H ast 
thou not eaten  of the tree, w hereof 1 com m anded thee tha t thou 
sh o u ld s t no t ea t?’ And the sam e question w as p u t to Eve also".

T hroughou t the  n ine teen th  cen tu ry  the English courts 
freely, and  som etim es vigorously, im puted an  obligation to 
observe th e  rule. Two dicta of Lord D enm an illustrate the 
im portance a ttached  to the right to a  fair hearing during tha t 
era. “No ru le  is m ore invariable th a n  th a t a person shall not 
be p rejudiced  in any m anner w ithou t being heard .” R. u. 
Justices o f  W est Riding o f  Yorkshire, ex  p. Thornton!'7'. “It is 
im plied by n a tu re  ju s tice  . . . th a t no one ought to suffer any 
prejudice . . . w ithout having first an  opportunity  of defending 
him self.” R v. Wilson,1'81.

The ru le  w as not confined to the conduct of strictly legal 
tr ib u n a ls  b u t w as sa id  to be “applicable to every tribunal or 
body of p ersons invested w ith au thority  to adjudicate upon 
m a tte rs  involving civil consequences to litigants." Per Kelly, 
C.B. in Wood v. Wood,"9'.
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The ru le  con tinued  to be  liberally applied in the  early p a rt 
of the tw entieth  century . T h u s Lord L orebum  in Board o f  
Education v. Rice}20’, sa id  th a t to “act in good faith  an d  fairly 
listen to bo th  sides . . .  is a  du ty  lying upon  everyone w ho 
decides any th ing .”

Com m encing perh ap s w ith R u. Lem an Street Police Station  
Inspector, ex  p. Venicof,1211, the  a ud i a lteram  partem  ru le  su f
fered debilitation, a t first, partly  on acco u n t of th e  exigencies 
of unsettled  w artim e conditions. B ut th e  clim ate of jud icial 
opinion persisted  even afte r hostilities had  ended. Eventually, 
it entered w hat has  been described  as its “tw ilight” years. And 
tha t e ra  w as influenced by th e  decision in N a kku d a  Alt v. 
Jayara tne ,,22,, in w hich it w as decided by th e  Privy Council th a t 
a Ceylon trad e r could be deprived of his trad ing  licence w ithout 
any trial or hearing, a lthough  Ju d g es  of the  S uprem e C ourt of 
Ceylon (as Sri Lanka w as then  known) were, in general, firmly 
com m itted to the  princip le of hearing  th e  o th e r side.

Since th e  H ouse of Lords case  in Ridge v. Baldw in, (supra), 
the  courts have so energtically ex tended  frontiers of n a tu ra l 
ju s tice  th a t Megarry, J .  w as im pelled to recom m end th a t its 
principles “m u st be confined w ithin p roper lim its and  not 
allowed to ru n  w ild.” H ounslow  L.B.C. u. T w ickenham  Garden  
D evelopments,1231.

Today, in certain  c ircum stances, n a tu ra l ju s tic e  m ay not 
always involve a  right to a fair hearing . E.G. R. u. A ston  
University Senate, exp . RoJfey,l24), per D onaldson, J .  and , as we 
shall see, th e  resp o n d en ts  in th is  inquiry  rely upon  th a t 
position. Yet it m u s t be no ted  th a t th e  ru le  of law requ ires 
som e form of due p rocess designed to asce rta in  th e  tru th  and  
tha t the  p recep ts of n a tu ra l ju s tic e  in su re  th a t legal order will 
be im partially and  regularly  m ain ta ined . Jo h n  Rawls, A 
Theory ojjustice, (1972), p. 239. It m u s t also  be noted th a t fair 
proceedings aim  no t m erely a t su c h  in s tru m en ta l ends as 
accuracy b u t th a t they are  also  a co n s titu en t elem ent of th e  
legal and  dem ocratic process w hich shou ld  trea t individuals 
with concern and  respect. De Sm ith, Woolf & Jow ell, p. 376, 
note 2.
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I have briefly se t out the ground lying behind the issues 
pertain ing to the  m atters before me, particularly the  ciudi 
alteram  partem  rule, so  th a t w hat follows may be better 
understood. The responden ts do not deny the im portance of 
the  rule; the ir case is that, in the circum stances of the m atters 
before us, th e  petitioners were not entitled to a hearing. Two 
reasons w ere given: (1) U selessness and  (2) urgency.

I am unab le  to accept the subm issions of learned counsel 
for the  responden ts  th a t a hearing would have been “useless” 
for several reasons.

A hearing w as not useless, for a hearing before the 
offending decision of expulsion m ight have assuaged  the pain 
caused  to the petitioners as well as their families, friends and 
suppo rters . As Megarry, V.C. observed in John  u. R ees/251: 
‘T h o se  with any knowledge of hum an  na tu re  who pause  to 
th ink  for a  m om ent (are not) likely to underestim ate the 
feelings of resen tm en t of those who find tha t a decision against 
them  h as  been m ade w ithout their being afforded any oppor
tun ity  to influence the  course of events."

W ade & Forsyth, op. cit. p. 526, point out th a t "in principle 
it is vital th a t the  p rocedure and  the m erits shou ld  be kept 
stric tly  apart, since otherw ise the m erits may be prejudged 
unfairly .” The observations of Lord Wright in General Medical 
Council u. Spadem an,1261 (cited la ter in my judgem ent), are 
quoted in suppo rt. “If the principles of n a tu ra l ju s tice  are 
violated in respect of any decision it is, indeed, im m aterial 
w hether the  sam e decision would have been arrived at in the 
absence of the  d ep artu re  from the essential principles of 
ju s tice . The decision m u st be declared to be no decision.”

I shou ld  also refer to the  following observations of de 
Sm ith, Woolf & Jow ell a t p. 500: T h e  C ourts have rightly 
cau tioned  again st the  suggestion <hat no prejudice has  been 
caused  to th e  app lican t because  the flawed decision would 
inevitably have been the  sam e. It is not for the  C ourts to 
su b s titu te  the ir opinion for th a t of the  au thority  constitu  ted by 
law to decide th e  m a tte rs  in question .”
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The responden ts  m a in ta ined  th a t a  fair hearing  w ould 
have been futile. It w ould have m ade no difference to the  
result. N um erous new spaper repo rts  relating to events before 
the expulsion w ere read, it w as sa id  by learned  counsel for th e  
responden ts - to estab lish  th e  guilt of the  petitioners - and  after 
the  expulsion - “to throw  light” on th e  petitioner’s in ten tions 
and  “corroborate” the  evidence available again st them  w hen 
the decision to expel them  w as taken . Learned counsel for the  
responden ts sub m itted  th a t th e re  w as clear and  sufficient 
evidence th a t th e  petitioners su p p o rted  cand ida te  P residen t 
C handrika B andaranaike  K um ara tunga , a lthough  th e  U .N .P., 
of w hich th e  petitioners w ere m em bers, had  nom inated  its 
leader, Mr. Ranil W ickram asinghe, to  oppose P resid en t 
C handrika  B andaranaike  K um ara tu n g a  a t the  forthcom ing 
Presidential Election. It w as poin ted  ou t th a t the  petitioners 
were expelled for violating Article 3 .3  of the U.N.P. C o n stitu 
tion w hich s ta te s  th a t

“In accepting m em bersh ip  a  person  agrees

(a) To accept th e  princip les, policy and  code of conduct 
of th e  Party.

(b) To conform to th e  C onstitu tion , Rules and  S tand ing  
O rders of th e  Party.

(c) To give all possib le su p p o rt to the  cand ida tes  nom i
nated  by the  Party and  in now ay  to su p p o rt any o ther 
person  s tan d in g  ag a in st su c h  cand ida tes  . . .

(d) Not to take  p a r t in any  political or o ther activities 
w hich conflict or m ight conflict w ith the above u n d e r
tak ings and  not to bring  th e  Party into d isrepu te.

(e) . . .”

The responden ts  su b m itted  th a t th e  crucial issue  w as not 
the  question  of a  na tional governm ent, w hich th e  petitioners 
had  stressed  a t the inquiry  before th is Court, b u t the  fact th a t
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the petitioners had pledged their su p p o rt for. and in fact 
supported , a  person who w as s tand ing  against the leader of the 
U.N.P. who had  been nom inated by the U.N.P. In the circum 
stances, even if the petitioners had  been formally charged, 
noticed to appear and  heard , there could have been no defence 
to the charge and  there was nothing th a t could have altered the 
decision arrived a t by the Working Committee. The principles 
of n a tu ra l ju s tic e  would have been of noavail. A hearing would 
have been  useless.

P rocedural objections may be m ade by unm eritorious 
parties and  relief may som etim es be refused because a fair 
hearing  could have m ade no difference to the result. However, 
experience show s th a t unansw erab le  charges, may, if the 
opportunity  be given, be answ ered; inexplicable conduct may 
be explained. W ade & Forsyth, op. cit., p. 527; Jackson , op.cil. 
p. 137. Megarry, J .  in John u. Rees, (supra), followed with 
approval by th is Court in Ram am oorthy and  Raineshwaran  v . 
Douglas Deuana and  others/271, and  in Gamini D issanayake  v . 
M.C.M. Kaleel and  Others, (supra), observed as follows :

“W hen som ething is obvious, it may be said, ‘why force 
everybody to go th rough  the tiresom e w aste of time involved in 
fram ing charges and  giving an  opportunity  to be heard? The 
resu lt is obvious from the  s ta r t .’ Those who take this view do 
not, I th ink , do them selves ju stice . As everybody who has 
anyth ing  to do w ith the law well knows, the path  of the law is 
strew n w ith  exam ples of open and  sh u t cases which, som e
how, w ere not; of unansw erab le  charges which, in the event, 
w ere com pletely answ ered; of inexplicable conduct which was 
fully explained; of fixed and  u nalte rab le  determ inations that, 
by d iscussion , suffered a  change .”

The m a tte rs  before us, could hardly be described as “open 
an d  s h u t” cases. I am  in agreem ent w ith learned counsel for 
the  resp o n d en ts  th a t th is C ourt shou ld  not act in vain and 
w aste  its tim e by insisting  on useless formalities. Yet in these 
m a tte rs  th e  C ourt w as not concerned w ith useless formalities.
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For instance, T he only charge Dr. A m unugam a h ad  been 
called upon  to answ er w as, as we have seen , th a t he  h ad  m ade 
sta tem en ts  to th e  p ress  ab o u t th e  form ation of a  na tional 
governm ent. However, he w as expelled on o ther g rounds.

Mr. B andara , th e  petitioner in (E) 0 8 /9 9  s ta te s  th a t he  did 
go to the  official residence of th e  P resident, b u t th a t h is visit 
w as brief - b ecause  he  h ad  to be  in the  C ourt of A ppeal - and  
th a t h is partic ipation  w as lim ited to answ ering  a  call to explore 
the  possibility of the  form ation of a  national governm ent ra th e r  
th an  suppo rting  a  rival candidate .

C ertain  petitioners reject som e of the  new spaper reports 
as no t being a ttrib u tab le  to them . O ther petitioners lay s tre ss  
on the  need to have a  national, ra th e r  th a n  a  p a rtisan  
approach, to questions of na tional significance. Mr. Pelpola 
described th e  national governm ent idea as  a  “hoax”, a  “cam 
ouflage”, disguising the  real in tention of the  petitioners, namely, 
to oppose th e  cand idate  nom inated  by theU .N .P . However, the  
sta ted  grounds of dism issal w ere two sep a ra te  charges, nam ely, 
th a t (1) a t a  m eeting w ith P residen t C hand rika  B an daranaike  
K um aratunga and  several of h e r party  colleagues, the  petition
ers h ad  signified the ir in ten tions and  w illingness to su p p o rt 
the President who w as a  rival c an d id a te  to th e  leader of the  
U.N.P., Mr. Ranil W ickram asinghe; and  (2) th a t the  petitioners 
had  “partic ipa ted  in d iscussion  of policy issu es  su ch  as the  
form ation of a  na tional governm ent w ithou t prior d iscussion  
or m an d a te  of th e  P arty .”

W hat w as the  tru th ?  The petitioners claim  they had  
som ething to say  w ith  regard  to th e ir m eeting the  rival 
cand idate  and  even su p p o rtin g  h e r on th e  question  of a 
national governm ent. The flawed decisions may or m ay not 
have necessarily  been th e  sam e h ad  th e  petitioners been 
heard. Perhaps, afte r h earing  the  petitioners  fairly, the  
responden ts m ay have concluded  th a t all th a t ta lk  ab o u t a 
national governm ent w as a sham , an d  the  re su lt may have 
been th e  sam e. Yet, in my view, th a t decision w as not arrived
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at fairly and  m u st therefore be set aside. Lord Wright said  in 
G en era l M ed ica l C ouncil v. S p a c k m a n . (supra): Cf. 
A nam unthundo  v. Oilfields Workers Trade Union!231. “If the 
principles of n a tu ra l ju s tice  are violated in respect of any 
decision, it is indeed im m aterial w hether the sam e decision 
would have been arrived a t in the absence of the essential 
principles of ju stice . The decision m ust be declared to be no 
decision.” I m ust m ake it clear tha t I am not in the process of 
su b stitu tin g  my opinion for th a t of the Working Com m ittee of 
theU .N .P. It is not for me to do so. E.g. see per Lord Hailsham 
in C hief Constable o f  Police v. Evans,l20>: see also per Lord 
B rightam an, 1173. See also John  v. Rees,(supra): R v. Secre
tary o f S ta te  fo r  the Environment ex p. Brent L.B.C.!301: R v. 
Secretary o f S ta te  fo r  Education, ex p. Prior,1311 per Brooke, J .

If th e  petitioners deserved to be expelled, and ju stice  had 
been done, in m aking their decision, was ju stice  also seen  to 
be done?  The petitioners com plain th a t the principles of 
n a tu ra l ju s tic e  have been violated. N atural ju s tice  is not 
always or entirely abou t the  fact or su b stan ce  of fairness. It 
h as  also som eth ing  to do with the appearance of fairness. 
De Sm ith, Woolf & Jowell, op. cit, p. 500. Public confidence in 
the  settlem en t of d ispu tes requires tha t even in so called “open 
and  s h u t” cases the  principles of n a tu ra l ju s tice  m ust be 
observed so  as to en su re  not only th a t ju s tice  was done but 
also, to u se  th e  tim e hallowed phrase  used by Lord Hewart C.J. 
in R. v. S u sse x  J J . , ex p. McCarthy!321, th a t it should  be 
“m anifestly and  undoubtedly  be seen to be done.” See alsoper 
D onaldson, J .  in Altco Ltd. v. Sutherland!331.

Lord Widgery C .J . in R. v. Than\es M agistrates' Court, exp. 
Polemis, (supra), 1375, said: “It is again absolutely basic to our 
system  th a t ju s tic e  m u st not only be done b u t m ust manifestly 
be seen  to be done. Ifjustice  w as so clearly not seen to be done, 
as  on the afternoon in question here, it seem s to me tha t it is 
no answ er to the  app lican t to say: ‘Well, even if the case had 
been properly conducted, the  resu lt would have been the 
sam e .’T hat is mixing up  doing ju s tice  with seeing that ju s tice  
is done.” Lawton L.J. in M axwell v. Department o f  Trade,13'”
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s a id :  “Doing w hat is righ t m ay still re su lt in un fa irn ess  if it is 
done in the wrong w ay.”

The U.N.P. is a  m ajor political party . The G eneral Secre
tary of the  Party w as quoted  as s ta tin g  th a t it w as a  “disciplined 
party .” In th e  handling  of th ese  m atters , it would not, in my 
view, have been an  use less  exercise to have adhered  to the 
principles of n a tu ra l ju s tic e  for th e  sak e  of preserving public 
confidence. In d iscussing  th e  ju stifica tio n s  for requiring  a  
hearing even w here there  ap p ea rs  to be no answ er to a  charge, 
Jack so n , op. c it p. 137, observed th a t “susp ic ion  is inevitable 
th a t a  body which refuses a  hearing  before acting does so 
because  of th e  lack of evidence not b ecau se  of its s tre n g th .”

Learned counsel for the  petitioners pointed ou t th a t som e 
of th e  new spaper reports th a t w ere p roduced  a t the  inquiry 
before the C ourt im plicated som e, b u t no t the  o ther petition 
ers. Some reports a ttr ib u ted  certa in  s ta tem en ts  to certain  
petitioners b u t not the  o thers. Moreover, som e of the  s ta te 
m ents w ere am biguous, and  o th e rs  h ad  to understood  in the  
context of the  endeavour to forge a  national co n sen su s  on 
m a tters  of general, public concern. F urther, the re  w ere 
reports of things th a t w ere no t told to th e  reporte rs  b u t w ere 
supposed  to have been sa id  to o ther persons. In th e  c ircu m 
stan ces, a  fair hearing  w ould have been useful to ascerta in  the 
tru th  and  to apportion b lam e fairly and  enable the C om m ittee 
to im pose appropria te  san c tio n s . Indeed the petitioners in 
the ir petitions s ta ted  th a t th e  sanction  of expulsion w as 
“excessive and  totally d isp ropo rtionate” to the ir conduct.

The responden ts  case  w as th a t the  petitioners w ere all in 
th is th ing together, acting  collectively w ith one p ropose  in 
mind, nam ely to oppose the  U.N.P. candidate and su p p o rt his 
rival a t th e  election. T here w as a  repud ia tion  of the conditions 
of their m em bership . T heir conduct w as ta n ta m o u n t to 
crossing th e  floor of th e  H ouse and  jo in ing  the ran k s  of the  
o ther side. Their s ta tem en ts  an d  conduct reduced the pe ti
tioners to being caugh t a s  it w ere in Jlagrcmte delicto and  there  
w as therefore no need for fu rth e r inquiry.
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The petitioners may have been guilty of grave m isconduct; 
b u t as S tephenson J . pointed ou t in Fullbrook v. Berkshire 
M agistrates ’ Courts Committee!3S>, ‘T h ere  are, after all, degrees 
of grave m isconduct and  explanations if not excuses for it."

In Ridgev. Baldwin, (supra)ii had  been decided by the trial 
judge  th a t the  Chief C onstable had  no right to be heard  by the 
W atch Com m ittee since “out of the Chief C onstable’s own 
m outh  a t th e  C entral C rim inal C ourt, for the  purposes of his 
trial, for all the  world as well as the  W atch Com m ittee to hear, 
the  plaintiff convicted him self of unfitness to hold the office of 
Chief C onstab le .” The H ouse of Lords, reversed the trial judge 
on th is point because , even if the  Chief C onstable could not 
have hoped in the disciplinary proceedings to persuade the 
W atch Com m ittee th a t he ought to be allowed to continue in 
his position, the com m ittee had  open to it a  num ber of courses 
and, if they had  heard  th e  Chief Constable, might have 
followed the  m ost lenient course .”

In the m atters  before me, in my view, the hearing would 
no t have been a use less  formality, for the  W orking Com m ittee 
had  a  choice of sanction . It w as quite  unlikeScoh v. Aberdeen  
Corporation,1361, w here there  w as a s ta tu to ry  duty to dism iss 
the  person. In th a t case Scott argued th a t the Corporation, 
a lthough  u n d er a  s ta tu to ry  duty  to dism iss him, had  an 
obligation to give him  a  hearing before doing so. Lord Aronside 
a t p. 147 in rejecting th a t claim, said: “It cannot be a denial of 
‘n a tu ra l ju s tic e ’ to refuse a m an the  right to attem pt to 
p e rsu ad e  those  en tru s ted  w ith the adm in istration  of su b s ta n 
tive law to b reach  the law w hich it is the ir duty to uphold."

The responden ts  subm itted  th a t the  rules of n a tu ra l 
ju s tic e  w ere in the  c ircum stances of the case excluded by 
practical considera tions. The election cam paign was on and 
it w as im perative th a t the  cohesiveness of the  party  w as 
safeguarded . The petitioners w ere not only expressing their 
open su p p o rt for th e  rival candidate , they were also attem pting 
to p e rsu ad e  o thers a t g rass roots level to vote against the party. 
Im m ediate action w as called for.
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Urgency has, in certain  circum stances, been regarded as 
perm itting a  departu re  from the need to give a  hearing before 
action is taken. For instance, the right to a  fair hearing  may 
have to yield to overriding considerations of national security . 
Council o f  Civil Service Unions v. M inisterfor the Civil Service,1371. 
The right m ay also have to yield to considerations of public 
health  or safety. Obviously, a  hearing  canno t be held ab o u t 
w hether a  fire brigade, in the course of a  fire, shou ld  destroy 
a  building. De Sm ith, Woolf & Jowell, op. cit., p. 375. A public 
au thority  may need to seize and  destroy bad  m eat exposed for 
sa le  or to order the removal to hospital of a  person w ith an  
infectious disease w ithout a hearing. In general, w hether the 
need for u rgen t action outw eighs the im portance of notifying 
and  hearing an  affected party  is a  m atter on w hich opinions 
m ay differ. However, having regard to th e  decisions in w hich 
urgency h as  been held to be a  defence, (E.g. see de Sm ith, 
Woolf & Jowell, op. cit. pp. 482 - 488, Wade & Forsyth, op.cit, 
5 1 9 - 520 and  570 e tse q .) I am of the view th a t the responden ts  
have failed to estab lish  th a t the expulsion fell w ithin the 
categoiy of extraordinary, u rgen t c ircum stances recognized 
by courts of law.

The conten t of fair p rocedures is flexible. As Lord Bridge 
h as  p u t it: “the so-called ru les of n a tu ra l ju s tice  are no t 
engraved on tablets of stone." Lloyd  v. McMahon,031. ‘T h e  
principles of fairness are no t to be applied by rote in every 
s itua tion . W hat fairness dem ands depends on the context of 
the  decision". Lord M ustill hi R v. Secretary o f  S ta te  Jor the  
Home Department, exp . Doody,(supra). Admittedly, the  oppor
tun ity  of a fair hearing m ay have been lim ited in the circum 
stan ces. For instance, the  tim e for responding to a  charge 
sheet, or m aking subm issions m ay have h ad  to be reduced. 
Yet, the  petitioners were entitled to be told w hat they were 
charged w ith and  afforded som e opportunity  of explaining 
them selves. The petitioners were M em bers of Parliam ent and  
expulsion could have led to losing the ir seats . The very gravity 
of the m a tte r required th a t a t least a  lim ited hearing  w as given 
to the petitioners before a  decision w as taken  to expel them .
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Lord Upjohn in D urayappahv. Fernando,1301, observed that.
. . while great urgency may rightly limit such  opportunity 
timeously, perhaps severely, there can never be a denial of tha t 
opportunity  if the principles of n a tu ra l ju stice  are applicable." 
A lthough the need to act swiftly may modify or limit w hat 
n a tu ra l ju s tice  requires, it m u st no t to be Lhought tha t 
because rough, swift or im perfect ju s tice  only is available tha t 
there ought to be no justice ' : Pratt v. W anganui Education 
Board.1401 per Somers, J."; Jack so n  op. cit.. p. 136.

The sum m ary  dism issals were intrinsically unfair even 
though they may have been fullyjustified: Cf. Ecirlv. Slater and  
Wheeler (Airlyne)Ltd.,14'1. In my view, there was nojustification 
for the failure of the  respondents to obseive the principles of 
n a tu ra l ju s tice  and  gran t the petitioners a hearing before they 
were expelled. I therefore detenn ine th a t the expulsions of the 
petitioners were void and of no force or effect in law and 
therefore, for the purposes of Article 99( 13) (a) of the C onstitu 
tion, invalid.

Mr. Aziz subm itted  that, if the C ourt determ ines th a t the 
expulsions were invalid because of the failure to obseive the 
ru les of n a tu ra l justice , it w as obliged to decide w hether on the 
m erits the expulsions were valid. He relied principally on 
certain  observations of Fernando, J . in Gamin iD issanayakev. 
Kaleel and  Others, (supra). In th a t case, it was adm itted tha t 
the petitioners w ere neither informed of the allegations and  the 
evidence against them , nor afforded an opportunity (i) to 
subm it an  explanation (ii) to be heard  in their defence or (iii) to 
m ake any subm issions on the law and the facts, as to w hether 
m isconduct w arran ting  disciplinary action had been proved, 
and, if so, w hether a lesser penalty  than  expulsion was 
necessaiy . Therefore there w as a violation of the audi alteram  
partem  rule.

However, Fernando, J .  a t p. 198 sta ted  as follows: "Our 
ju risd ic tion  un d er Article 99(13)(a) is no t a form ol judicial 
review, or even appeal, b u t ra th e r an original jurisdiction
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analagous to an  action for a  declaration, though it is clearly not 
a  re-hearing. Are we concerned only with the decision-m aking 
process, or m u st we also look a t the decision itself to decide 
w hether the expulsion w as valid or invalid . . . Had these 
proceedings been purely by way of jud icial review, it m ay well 
be th a t we would have to s h u t ou r eyes to the m erits of the 
decision, an d  look only a t the decision m aking process . . 
Fernando, J .  w ent on to hold th a t the expulsion of six of the  
petitioners was invalid b u t th a t the expulsion of two of them  
w as valid. In the  sam e case, the majority held th a t the 
expulsions of all the petitioners were valid.

K ulatunga, J . (with whom W adugodapitiya, J .  agreed) 
s ta ted  a t p. 242 th a t “since the petitioners h ad  no t been 
prepared  to subm it them selves to the party  councils, then, 
there is no force in their com plaint th a t the W orking Com m it
tee had  failed to give them  a  hearing. I hold th a t th e  W orking 
Com m ittee acted fairly an d  reasonably  in taking disciplinary 
proceedings against the petitioners in the way it did.

K ulatunga, J .  w ent into the m erits of the case and  
concluded a t p. 246 th a t "the rem edy of expulsion befits the 
m ischief un leashed  by the petitioners".

However, K ulatunga, J . seem s to suggest th a t it is no t in 
eveiy case th a t the C ourt shou ld  go into the m erits. At p. 234  
His Lordship said: ‘T h e  right of a  M.P. to relief u n d e r Article 
99(13)(a) is a  legal right and  forms p a rt of h is constitu tional 
rights as a M.P. If his com plaint is th a t he has  been expelled 
from the m em bership  of his party  in b reach  of the  ru les of 
n a tu ra l ju stice , he will ordinarily be entitled to relief; and  th is 
C ourt may not determ ine su ch  expulsion to be valid un less 
there are overwhelming reasons w arran ting  su ch  decision. 
Such  decision would be com petent only in the m ost excep
tional c ircum stances perm itted  by law and  in fu rtherance of 
the public good the need for w hich should  be beyond doubt." 
If there is any doub t ab o u t su ch  m atters, "the expulsion will 
be s tru ck  down."
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In Tilak Karunanaratne v. Mrs. Sirimavo Bandaranaike  
and  Others,1421, the petitioner, a Member of Parliam ent, was 
expelled from his party  on a decision of the Executive Com m it
tee of the party  to w hich he refused to subm it. He challenged 
his expulsion in term s of Article 99(13)(a) of the Constitution. 
D heeraratne, J .  a t p. 115 sta ted  that, in view of the conclusion 
His Lordship had  reached, nam ely th a t “the  petitioner's im
pugned sta tem en ts  are justified" in th a t he w as exercising his 
C onstitu tional rights of freedom of speech and association, it 
was “unnecessary" to deal w ith certain  questions, including a 
“failure to observe principles of n a tu ra l ju s tice  in the decision 
m aking process.” D heeraratne, J .  (Wijetunga, J . agreeing) 
held  th a t  the expu lsion  of the  p e titioner w as invalid. 
D heeraratne J . said  a t pp. 101-102 th a t Article 99(13)(a) 
conferred an  original ju risd iction  on the C ourt empowering it 
to go into the m erits and  shield M embers of Parliam ent from 
being "unlawfully a n d /o r  capriciously" expelled from their 
parties. His Lordship did not accept the subm ission of learned 
counsel, Mr. H.L. de Silva, P.C., tha t investigations by the 
C ourt shou ld  be restric ted  to the question w hether proper 
procedures had  been followed, lest judges might find them 
selves w andering in to  the “political thicket", and cited with 
approval the observations of Fernando, J . quoted above in 
D issanayake  on th a t question. In Karim an a ya ke , (supra), 
R am anathan , J .  a t p. 117, rejected the proposition th a t the 
busin ess  of the C ourt in the  exercise of its ju risd iction  under 
Article 99( 13)(a) of the C onstitution extends to deciding w hether 
an  expulsion is right or wrong after deciding w hether a fair 
procedure had  been followed.

In Ram am oorthy’s case, (supra), the C ourt (G.P.S. de 
Silva, C .J., W ijetunga and  Shirani B andaranayake, J J .)  did 
no t refer to the observations of Fernando, J .  in D issanayake, 
b u t held th a t the expulsions were invalid, w ithout going into 
the m erits of the  decision th a t w as challenged, quoting with 
approval the  observations of K ulatunga, J .  in D issanayake  
referred to above. The C ourt a t p. 287 held th a t the "weighty 
considerations" in D issanayake  did not exist in the m atter
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before them  and therefore “s tric t com pliance w ith the  audi 
cderam partem  rule was a precondition to a  valid expulsion 
from the party .”

In Premaratne v. Srimani A thulathm udali a n d  Others, 
(supra), the Court (Amerasinghe, W adugodapitiya, an d  S.N. 
Silva, J J)  held th a t the expulsion w as invalid and  did not 
proceed to decide on the reasonab leness or rationality  of the 
decision.

A ssum ing w ithout deciding th a t I m ay go into the quality 
of the decision, I would not do so in th is case for a t least th ree 
reasons: (1) The evidence is incomplete; the  responden ts have 
no t furn ished  the C ourt w ith the evidence relating to the  radio 
and  television broadcasts they relied on for their decision; Nor 
w ere the reports said  to have been tabled a t the m eeting of the 
Working Comm ittee identified, if they were am ong the reports 
tabled a t this inquiry; (2) unlike D issanayake  (see pp. 142 and  
242) the facts in the m atters before m e are in dispute; (3) there 
are no “weighty considera tions” w hich compel me to advance 
beyond the  realm  of procedural ju stice , an d  therefore I shou ld  
follow the course of action suggested  by K ulatunga, J .  in 
D issanayake  and  taken  by the  C ourt in Ramamoorthy. I hold 
the  decision to expel the  petitioners invalid for w an t of proce
dural propriety.

For the  purposes of Article 99( 13) (a) of the C onstitu tion, 
for the reasons given in my judgm ent, I determ ine th a t the 
expulsions by the responden ts  of S a ra th  A m unugam a, N anda 
Mathew, W ijayapala M endis, Susil K um ar M oonesinghe and  
R.M.R. C hula B andara were invalid.

In all the circum stances, I m ake no order as to costs. 

BAND ARAN AYAKE, J. I agree.

ISMAIL, J. - I agree.

Expulsions o f the petitioners fro m  the party determ ined invalid.


