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EDMUNDPERERA 
VS

NIMALARATNE AND ANOTHER

COURT OF APPEAL. 
SOMAWANSA, J. (P/CA) AND 
WIMALACHANDRA, J.,
CALA 389/2004(LG).
DC GAMPAHA 58/L. 
SEPTEMBER 16, 2005.

C iv il P roce du re  C ode  - S e c tio n s  146 (1), 146 (2) a n d  147 - O b jection  to ju r is ­
d ic tion  p le a d e d  - N o t p u t in issu e  - C o u ld  it be  ra ise d  h a lf  w ay through the tria l? - 
Ju d ica tu re  Act, sec tio n  3 9  - N a tio n a l E n v iron m en t Act, No. 4 7  o f  1980 - D oes it 
o u s t the  ju r is d ic tio n  o f  the D is tr ic t C o u rt to  de a l w ith  nu isance?

The p la in tiff-petitioner institu ted action seeking an order to abate a nui­
sance and to recover dam ages. The defendant-respondents while denying
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the averments in the plaint averred that court has no jurisdiction "according to 
statute law." .No issue was raised on jurisdiction. Half way through the tria l the 
defendants-respondents raised an issue on jurisdiction. The tria l Judge ac ­
cepted the issue.

HELD-

(1) There was a conscious decision to drop the objection to jurisdiction 
raised in the answer.

(2) Once a decision is made not to proceed w ith the objection to ju risd ic­
tion though pleaded it is to be seen that in term s of section 39 Jud ica­
ture Act such court shall be taken and held to have ju risdiction over 
such action.

(3) If the objection to jurisdiction had been raised at the com m encem ent 
of the trial then section 147 would com e into operation and that would 
have been an issue on which court could have proceeded to hear 
and dispose of this action w ithout calling for evidence.

HELD FURTHER -
(4) In relation to the two issues raised on ju risdiction it would be quite 

im possib le  to unders tand the basis  as the issues are vague and 
framed in term s of utm ost genera lity ; the pleadings as well as the 
issues on jurisdiction are defective.

(5) There is nothing in the Acts for the protection of the Environm ent 
which has taken aw ay the ju risdiction of the D istrict Court to deal with 
problem s of nuisance ; the new issue raised based on "statutory law" 
is vague.

APPLICATION for Leave to Appeal from an Order of the District Court of Gampaha 
with leave being granted.
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ANDREW SOMAWANSA, J. (P/CA)

T h e  p re s e n t a p p lic a tio n  fo r  le a ve  to  a p p e a l an d  the  ap pe a l fo r le a v e  if 
g ra n ted  bo th  re la te  to  the  im p o rta n t qu es tio n  as to w h e th e r an ob je c tion  to 
ju r is d ic tio n  w h ich  th o u g h  p le a d e d  had  no t been  pu t in issu e  cou ld  be 
ra ise d  h a lf w a y  th ro u g h  the  tria l.

W h e n  th is  a p p lic a tio n  fo r le a ve  w a s  take n  up fo r in q u iry  it w a s  ag ree d  
tha t bo th  th e  q u e s tio n  of le a v e  and  th e  m a in  ap pe a l co u ld  be de c id ed  on 
w ritten  su b m iss io n s  an d  a c co rd in g ly  bo th  pa rties  have  tendered  the ir w r it­
ten  s u b m is s io n s .

T h e  fa c ts  in b rie f a re  as fo llo w s  : T h e  p la in tiff-p e tit io n e r ' in s titu ted  the 
in s ta n t ac tio n  in the  D is tr ic t C o u rt o f G a m p a h a  se e k in g  an o rd e r to  aba te  
a n u is a n c e  an d  to  re c o v e r d a m a g e s  from  the  d e fe n d a n ts  -re sp o n d e n ts . 
T he  p la in tiff-pe titione rs  pos ition  w as that the  d e fendan ts -responden ts  were 
c a u s in g  a n u isa n ce  by co n d u c tin g  and /  o r c a rry in g  on a 'day ca re  cen tre ' 
a d ja c e n t to  the  p la in t if f-p e tit io n e r 's  h o u se  c a u s in g  n u isa nce . T he  d e fe n ­
d a n ts -re s p o n d e n ts  w h ile  d e n y in g  the  a v e rm e n ts  p le a d e d  by the  p la in tiff- 
p e tit io n e r in p a ra g ra p h  2 of the  a n s w e r d e n ied  the  ju r is d ic tio n  of C ourt 
s ta tin g  th a t the  C o u rt had  no ju r is d ic tio n  a c co rd in g  to  s ta tu to ry  law. T he re  
w as no  m en tion  h o w e v e r as to  the  s ta tu te  w h ich  took aw ay the ju risd ic tion  

of the  C o u rt to  h e a r th e  case .

A t the  c o m m e n c e m e n t o f the  tr ia l th o u g h  the d e fe n d a n ts -re s p o n d e n ts  
ra ised  16 issu e s  s ig n if ic a n tly  th e y  d id  no t ra ise  an y  issue  ob je c ting  to the 
ju r is d ic tio n  o f C o u rt o r  re g a rd in g  the  s ta tu te  law  re fe rred  to in pa rag raph  2 
of the ir answ er. T h e re a fte r e v ide nce  of the p la in tiff-pe titione r and one o ther 
w itn e s s  w a s  re co rd e d  an d  w h ile  the  3 rd  w itn e s s  the  w ife  of the p la in tiff- 
p e tit io n e r w a s  g iv in g  e v id e n c e  c o u n s e l fo r the  d e fe n d a n ts -re s p o n d e n ts  
s o u g h t to  ra ise  the  fo llo w in g  is s u e s  w h ich  rea ds  as fo llo w s  :
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The counsel for the plaintiff-petitioner objected to the said issues being 
raised and both parties having agreed to tender written submissions on 
this matter tendered their written subm issions and the learned District 
Judge by her order dated 30.09.2004 over-ruled the objections of the plain- 
tiff-petitioner and accepted the aforesaid two issues. It is from the afore­
said order that the plaintiff-petitioner has preferred this application for leave 
to appeal.

It is submitted by counsel for the plaintiff-petitioner that the objection to 
jurisdiction in this case is one which was never properly pleaded with 
clarity and precision. At the stage of raising issues it was abandoned and 
the trial commenced by the parties submitting themselves to the jurisdic­
tion of the Court. Therefore there is no right in any party to re-agitate the 
question of jurisdiction. In any event, the objection to jurisdiction raised in 
this case is not a valid objection as there is nothing in the Acts for the 
Protection of the Environment or any other Act which has ousted the 
jurisdiction which the District Court has always enjoyed to prohibit private 
nuisance as part of the Roman Dutch Law. He further submits that for the 
moment all that we need to subm it is that these issues could not have 
been permitted at this stage and in the vague terms in which they were 
proposed. The case has to go to trial on the other issues as agreed at the 
commencement of the trial where jurisdiction of the Court was not consid­
ered as a matter in issue between the parties. I would say there is merit in 
this argument.

It is to be seen that there was a conscious decision to drop the objec­
tion to jurisdiction raised in paragraph 2 of the answer. It follows that at the 
commencement of the trial the jurisdiction of Court was not a material 
proposition of law on which the parties were at variance and in fact the 
parties were agreed as to the question of fact and law to be decided 
between them as stated by them to Court in the form of issues in terms of 
sub-section (1) of section 146 of the Civil Procedure Code and there was 
no occasion for the learned District Judge to act under sub-section (2) of 
section 146 of the Civil Procedure Code. For sub-section (2) of section 
146 came into operation only in cases where the parties are not agreed as 
to the question of fact or law to be decided between them.

2- C M  7 2 1 7
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At this point it would be useful to examine section 39 of the Judicature 
Act which deals with 'objection to jurisdiction'. The section and the proviso 
reads as fo llow s :

" Whenever any defendant o r accused party shall have p leaded in 
any action, proceeding or matter brought in any Court of First Instance 
neither party shall afterwards be entitled to object to the jurisdiction of 
such court, but such court shall be taken and held to have jurisdiction  
over such action, proceeding or matter.

Provided that where it shall appear in the course of the proceedings 
that the action, proceeding or matter was brought in a court having no 
jurisdiction intentionally and with previous knowledge of the want of 
jurisdiction of such court, the Judge shall be entitled at his discretion 
to refuse to proceed further with the same, and to declare the proceed­
ings null and void. “

Section 146 of the Civil Procedure Code reads as fo llow s:

"146 (1) "On the day fixed for the hearing of the action, or on any 
other day to which the hearing is adjourned, if the parties are agreed as 
to the question o f fact or of law to be decided between them, they may 
state the same in the form o f an issue, and the court shall proceed to 
determine the same.

(2) If the parties, however, are not so agreed, the court shall, upon 
the allegations made in the plaint, or in answer to interrogatories deliv­
ered in the action, or upon the contents o f documents produced by 
either party, and a fter such examination of the parties as m ay appear 
necessary, ascertain upon what material propositions of fact or of iaw 
the parties are at variance, and shall threupon proceed to record the 
issues on which the right decision o f the case appears to the court to 
depend.."

In the instant action as stated above in terms of section 146(1) parties 
were agreed as to the question of fact or law to be decided between them 
and have stated the same to Court in the form of issues. Sub-section (2) of 
section 146 never came into operation as the parties were agreed on the 
issues. In the circumstances once a decision is made not to proceed with
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objection to jurisdiction though pleaded it is to be seen that in terms of 
section 39 of the Judicature Act such Court shall be taken and held to 
have jurisdiction over such action, proceeding or matter. In any event, if 
the objection to jurisdiction had been raised at the commencement of the 
trial then section 147 of the Civil Procedure Code would have come into 
operation and that would have been an issue on which Court could have 
proceeded to hear and dispose of this action without calling for evidence. 
In any event, the objection to jurisdiction embodied in the issues did not 
arise on the basis of any evidence given by the plaintiff-petitioner or his 
witnesses in the course of the trial, but is sought to canvas in the form of 
an issue solely on the basis that they had a right to do so as it was 
pleaded in the answer. It is to be noted that when the plaintiff-petitioner 
objected to the issue being raised at the trial stage the defendants-re- 
spondents did not offer any explanation as to why they did not raise this 
issue at the time the issues were raised but relied on the fact that it was 
pleaded in the answer. '

Let us now consider the objection to jurisdiction taken in the answer. 
The defendants-respondents have pleaded in paragraph 2 of the answer 
that the Court has no jurisdiction to hear the case under statutory law. 
What statute is referred to by the defendants-respondents is nowhere 
stated in the answer. Counsel for the defendants-respondents submits 
that the defendants-respondents were entitled in law to take up the position 
in their answer that there was a statutory bar to the m aintainability of the 
action and that there was no duty cast upon the defendants-respondents 
to reveal their total defence to the plaintiff-petitioner in their pleadings. 
However in their written subm issions the defendants-respondents have 
explained their position fully and the written subm issions tendered to the 
original Court is reproduced in paragraph 27 of the written submissions. 
However as neither the answer nor the issues raised by the defendants- 
respondents say what this statutory law that takes away the jurisdiction 
of the District Court how is the plaintiff-petitioner to meet such an objection 
to jurisdiction? Is the plaintiff-petitioner expected to know the entire gamut 
of statutory laws in operation in this country? No doubt until the reference 
in the written submissions of the defendants-respondents to the National 
Environmental Act No. 47 of 1980 even the Court was kept in the dark.

I would say that pleadings and issues in such wide terms defeat the 
object of pleadings and of raising issues when the object of pleadings and
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issu es  is to  id e n tify  w ith  p re c is io n  th e  m a tte rs  w h ich  h a ve  to  be  d e c id e d  in 
th e  c a s e  a n d  to  g iv e  n o tic e  o f su c h  m a tte rs  to  the  o p p o s in g  p a rtie s . In 
re la tio n  to  th e  tw o  is s u e s  ra is e d  on ju r is d ic t io n  b y  th e  d e fe n d a n ts -  
re s p o n d e n ts , it is  to  be seen  tha t it w o u ld  be  q u ite  im p o s s ib le  fo r the  
p la in tiff-pe titione r o r fo r tha t m atte r anyone even  fo r the C ourt to u nde rs tand  
th e  ba s is  on w h ic h  th e  o b je c tio n  w a s  ta ke n  th e re in  by  the  d e fe n d a n ts - 
re s p o n d e n ts . In th e  o r ig in a l C o u rt the  o b je c tio n  w a s  ta ke n  to  th e se  tw o  
is s u e s  by  th e  p la in tiff-p e tit io n e r w a s  no t on  th e  ba s is  th a t th e y  w e re  no t 
p le a d e d  bu t on  th e  ba s is  th a t th e y  w e re  v a g u e  an d  fra m e d  in te rm s  of 
u tm o s t ge ne ra lity .

In the  ca se  of Mariamma vs The Oriental Government Security and Life 
Assurance Company Ltd. ( l)P e r G ra tia e n , J at 149  :

“The defendant's pleadings were defective, and the pla intiff (let it be 
conceded) had not been as vigilant as he should have been to protect 
herself against surprise. But it was still the Judge's duty to control the 
trial. He should have ordered the defence to furnish full particulars of 
its grounds for avoiding liability, and the issues for adjudication should  
only have been framed after the Judge had ascertained for himself "the 
propositions o f fact or of law" upon which the parties were at variance".

A p p ly in g  th is  p ro p o s itio n  of law  la id  do w n  in tha t ca s e  to the  in s ta n t 
ac tio n  I w o u ld  say  th e  p le a d in g s  as w e ll as th e  issu e s  on ju r is d ic tio n  is 
de fec tive . T h e  sub m iss io n  of counse l fo r the  d e fe n d a n ts -re s p o n d e n ts  tha t 
the re  is no  d u ty  cas t upon the  d e fe n d a n ts -re s p o n d e n ts  to  reve a l th e ir to ta l 
d e fe n c e  to  th e  p la in tiff-p e tit io n e r is u n a c c e p ta b le  and  sho u ld  be re je c te d  
in to to .

It is to  be seen  tha t the  re fe re n c e  m a d e  in the  w ritte n  s u b m is s io n s  of 
the  d e fe n d a n ts -re s p o n d e n ts  to  the  N a tio n a l E n v iro n m e n ta l A ct N o . 47 of 
1980  as a m e n d e d  find  no m en tion  in the  answ er, in any ol the  issu es  o r in 
th e  e v id e n c e  in the  tr ia l up to th e  tim e  the  new  issu e s  w e re  s o u g h t to be 
ra ised . W h a t the  d e fe n d a n ts -re s p o n d e n ts  a re  se e k in g  to  do in the  w ritten  
s u b m is s io n s  is to  d e sc rib e  the  p la in tiff-p e titio n e r 's  ac tion  as on e  ba se d  on 
sou nd  po llu tion  and  thu s  com in g  u n d e r the  E n v iro n m e n ta l P ro te c tion  Act. 
T he  pla in tiff-petitioner's case is a s tra ight fo rw ard  case to prohib it a nu isance. 
S u c h  a c tio n s  a re  w e ll kn o w n  as p a rt o f o u r law  of d e lic t. It c o m e s  
u n d e r th e  w id e r  s u b je c t o f w ro n g s  a g a in s t p ro p e r ty  a n d  n u is a n c e
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are described under 2 heads : v iz : public nuisance and private nuisance. 
The instant action is one of private nuisance which is a part of our law long 
before the Acts for the Protection of the Environment were enacted. There 
is nothing in any of these enactments which has taken away the jurisdiction 
of the District Court to deal with problems of nuisance.

It appears that counsel for the defendants-respondents as well as the 
learned D istrict Judge placed reliance on the decision in M elis  vs. 
Adonisa  (2) In fact the learned District Judge in his order refers to that 
decision and held that the failure of a party to raise an issue in the first 
instance is not a bar to the issue being raised at a later stage and had 
decided to accept issue no. 24. Melis vs. Adonisa (supra) is no authority 
to be followed in the instant action for in that case the main issue that was 
considered was the awarding of costs in respect of additional issues raised.

In the case of Rodrigo  vs. R aym ond (3) the facts were as follows :

The plaintiff-respondent instituted action, inter alia, for the ejectment 
of the defendant-petitioner from the premises in suit.

After the plaintiff-respondent's evidence the defendants-petitioner sought 
to formulate three issues which were based on the value of the action and 
the jurisdiction of the Court to entertain the respondent's case.

The District Court rejected the additional issues.

It was contended that the action cannot be maintained w ithout first 
obtaining a certificate of non-settlement from the Mediation Board.

It was held :

"The defendants-petitioner has failed to formulate an issue relating  
to the jurisdiction o f the Court at the com m encem ent o f the trial. His 
failure to frame an issue on such a vital m atter will am ount to a waiver 
o f objections in regard to lack o f jurisdiction o f Court to hear and deter­
m ine the respondent's action. The defendants-petitioner is deemed to 
have consented and subm itted to the jurisdiction o f the court and he 
cannot now be perm itted to challenge the jurisdiction".
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It was also observed in that decision at page 83 as follows :

" Moreover, it should be stated that when the admissions were re­
corded at the commencement o f the trial, the parties have in clear 
terms adm itted the jurisdiction o f the Court. Therefore, the defendant 
cannot be perm itted at this late stage after several dates of trial to 
deny jurisdiction o f the Court. The defendant had ample opportunity of 
objecting to the jurisdiction of the Court, if he has chosen or elected to 
waive such objections, he  cannot subsequently be perm itted to chal­
lenge it. The defendant should not be allowed to blow hot and cold at 
the same time, in this matter. The defendant is deemed to have sub­
m itted to the jurisdiction of the Court".

In th is respect the decision in Mrs. R. M. Ja la ldeen  vs. Dr. H. 
Rajaratnam (4) and Seneviratne vs. Francis Fonseka A beykoon (5) is also 
relevant.

For the foregoing reasons leave to appeal is granted and the appeal is 
allowed. The order of the learned District Judge dated 30.09.2004 is set 
aside. I also make order rejecting issue no. 24 raised on behalf of the 
defendants-respondents. The defendants-respondents will pay a sum of 
Rs. 15,000/- as costs of this application.

WIMALACHANDRA, J„ — I agree.

Appeal allowed.


