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Conviction for murder— Grounds o f nppcul— Tim e limit for slating them— .Strict com
pliance necessary— Court o j Criminal Appeal Ordinance, -Yu. 23 of 1033, ss. 1, 
o (/). S (/), 10.

Evidence— Burden o f proof—“ Reasonable doubt"— Misdirection.

(i) Held (by the m ajority o f llio Court), tha t, in tin- rase uT u cunviction 
involving sentence of death, fresh grounds of appeal, in addition to  those 
stated  in tho notieo of appeal or application for leave to appeal, will no t bo 
entertained by the Court after tho expiration of the time limit o f fourteen days 
laid down in section S (I) of tho Court of Criminal Appeal Qrdinnneo.

(ii) Tho three prisoners were convicted of murder. Tho defence of tho 
1st and 3rd accused was that, they  aero  no t present a t  tho sccno of tho offence 
and took no p a rt in it, whilo tho defence of the 2nd accused was th a t ho killed 
tho deceased in tho exercise o f tho righ t o f private defence. Of tho threo 
accused, only the second gave evidence a t tho trial. He sta ted  th a t ho acted 
in self-defence and th a t the 1st and 3rd accused were not present a t  tho scene.

In  the summing-up, the Judgo stressed th a t if tho ju ry  accepted the evidence 
o f tho 2nd accused th a t tho 1st and 3rd were not present a t the sccno they had to 
acquit tho 1st and 3rd accused. Ho did not, however, direct tho ju ry  th a t 
if tho version of tho 2nd accused raised reasonable doubt ns to tho presence of 
the 1st and 3rd accused theso two had still to be acquitted.

Held, that even if tho jury  held th a t tho burden resting on tho 2nd accused 
in regard to his own defenco had n o t been discharged because they were left 
in a  state of honest doubt w hether or no t to accept the material parts  of his 
ovidcnco it  was nevertheless possible th a t ho raised a reasonable doubt as to 
tho presence of his co-prisoners. Tho 1st and 3rd accused wero therefore 
entitled to succeed in appeal on the ground of misdirection.

A p p l ic a t io n s  for leave to appeal against threo convictions in a 
trial boforo the Supreme Court-.

C o lv in  R .  dc S i l v a ,  with R .  A .  K a n n a n g a r a  ancl IF. D . T h a m o lk e ra tn , 
for the accused-appellants.
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August 25, 1955. P clle, J.—

The tlirco prisoners, of whom (ho first is the father of the second and 
the third, were convicted on the charge that they did on the 7th November, 
1954, commit murder b3* causing tho death of ono Ganhewago Samson 
and were sentenced to death. Tho ease for the prosecution was that 
the death of tho docoased was caused by a joint attack of tho prisoners, 
of whom the first and second wero armed with katties and tho third with 
a mammoty. The defence of the first and tho third was that they were 
not present at tho scone of tho offenco and took no part in it, whilo the 
defence of tho second was that lie killed tho doecascd in the cxorciso 
of tho right of privato defence. The principal submission made on 
behalf of the first and third is that tho learned Commissioner in his charge

O

to the jury failed to differentiate their defence from that of the second 
thereby creating an impression on tiro minds of the jury that if the}' 
rejected the defence of the second they had perforce to convict the first 
and tho third. In regard to the second prisoner it was urged that the 
manner in which a statement made by him to the Police was elicited 
in evidence was gravely prejudicial to lus defenco and amounted to a 
miscarriage of justice. At tho close of the argument wo set aside the 
convictions of the first and third prisoners .and dismissed the appeal of the 
second and refused his application for leave to appeal and intimated to 
learned counsel that we would deliver our reasons later.

To understand the submissions made on behalf of the prisoners it is 
noccssary to state the evidence in greater detail. According to tho 
prosocution the events which led to the death of the deceased happened 
in two stages. According to the witness G. H. Peter, the elder brother 
of the deceased, he was returning from a boutique with a bag of flour 
and sugar and somo articles along a path running over a field when lie met 
the second prisoner. The latter had a katty and some cassava. Tho 
witness taxed the prisoner with having behaved improperly towards his 
sister Sopihamj' who was married to one Sumatbipala Abeyaguna- 
wardena. Words passed between the two and a blow with the katty 
injured the right knee of Peter. The bag of sugar and flour fell down 
and then ensued a tussle for the katty. In responso to tho cries of Potcr, 
Sumatbipala ran up to the spot, wrenched the katty and throw it into tho 
field. Thereupon the second prisoner ran across tho Hold over a ridge 
towards the direction of his Jiouso where ho was living with his hither, 
tho first prisoner. Sumatbipala askccl Peter to remain at tho spot and 
set out to make a complaint to tho Police.

About fifteen or twenty minutes afterwards Peter says he saw tho 
deceased first at a distance of about 100 yards and also the three prisoners. 
Tho prisoners were converging towards the deceased from a route different- 
to that taken by the latter. About, thirty feet away from where Potcr 
was lying the prisoner closed in on tho deceased.- The first blow was 
dealt by tho father with a katty on the head of tho deceased. He was 
felled tb'the ground "whereupon the- second prisoner attacked with a katty 
/ind the third with'a mammoty. 'When the two sisters ran up to tho
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deceased they were also sot upon. Peter says ho too went np with somo 
difficulty. Hq was injured b_y blows struck by tho second and third 
prisoners.

Of the prisoners only the second gave evidence. According to him 
there was only one incident in tho courso of which ho clashed with, both 
Peter and the doceased under circumstances diiforcnt to what was deposed 
to by the prosecution witnesses. He says that in the course of tho struggle 
with Peter ho did not loso hold of tho katty and succeeded in escaping 
with it and ran along the fiold for some distance and got on to the foot
path. He continued his story as follows :

“ Then I met a certain man whom I could not recognise, l ie  said,
‘ Take this follow to bo eaten ’. Ho came towards mo. I  jumped 
into the field. He had a katty in his hand. After 1 escaped from Peter, 
Sumathipala and Sopihamy went away. That man aimed a blow 
at me. Then I also struck him with the katty. I cannot say how many 
blows I dealt-. T gave him more than one blow. ”

Ho went on then to say that Peter and others came up to the spot 
and ho attacked them as well. Then he threw tho katty into tho field 
and went home where lie asked his father to accompany him to-tho 
Police. He next proceeded to Waralla Police Station and made a state
ment at about 7 p.m. The contents of this statement were elicited 
in the circumstances which will be referred to later.

When the charge to the juiy is examined t-liero arc directions of a 
general character to the effect that tho burdon rested on tho prosecution 
to prove its case against each accused beyond reasonable doubt. The 
Commissioner also stressod in a number of passages that if the jury 
accepted the evidence of the second prisoner that tho first and the third 
were not present at the scone they had to acquit the first and third. 
The complaint is that, while it was obvious that- if the jury thought that 
the version given by tho second prisoner was probably true they had to 
acquit the first and the third, the Commissioner did not direct tiic jury 
that if tiie version of tho second prisoner raised a reasonable doubt as to 
the presence of the first and third these two had still to bo acquitted 
and that the failure so to direct amounted to a misdirection resulting 
in a miscarriago of justice. It was submitted with considerable force 
that the frequenc}' with which the jury were told that, if they considered 
the evidence of the second prisoner to be probably true, then the first- 
and third were entitled to be acquitted may have created the impression 
that if they rejected the plea of self-defence set up by tho second prisoner, 
then thoy had necessarily to convict all threo prisoners of murder. Tt 
suffices fo cpioto only two or three passages from tho cliargo on which 
learned Counsel for tho appellants based his submission :

“ You consider tho whole ease and see whether there is any truth 
in tho second accused’s story. If you do not accept his story then'
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you reject it. I f  you Accept it,' on the other hand, then tho first and 
third accused arc not guilty. ”

" You will ask yourselves the question whether the prosecution 
story is true, that proof must bo to a high degree of certainty, or 
whether the second accused’s story is probably t’ruo. It is a matter 
for you to decide. ”

“ It is now for you to decide whether he (the second prisoner) acted 
in tho right of private defence. Ho had that right at that stage, if 
what he says is true, and if you accept that he acted in the right of 
private defence then tho first and third accused M ill get- off. ”

After the second prisoner had given evidence and closed his defence, 
the prosecution had on his own admissions fully discharged its burden 
as far as be was concerned and his conviction for murder Mas inevitable, 
unless the jury were satisfied that he had proved the existence of either 
exculpatory or mitigatory circumstances. Tho first and third prisoners, 
however, were not in like peril. The burden Mas still on tho prosoculion 
to satisfy the jury that they wore present, in the company of the second 
prisoner and took part, in a concerted attack on the deceased. Even 
if tho jury had rejected out of hand the plea sot up by; the second prisoner, 
they had still to be satisfied that they could Mill', confidence accept tho 
evidence of tho prosecution witnesses implicating the first and third 
prisoners. If the jury held that tho burden resting on the second prisoner 
had not been discharged because they u-cro left in a state of honest doubt 
whether or not (o accept the material parts of his evidence, it becomes 
obvious that whilo his defence had in law to fail, he had nevertheless 
succeeded in raising a reasonable doubt as to the presence of his co- 
prisoners. In this view of tho matter the first and third prisoners mci c  
entitled to succeed in this appeal on the ground of misdirection. There 
Mas nothing so very compelling in the evidence called for the prose
cution to have justified us.in applying the proviso to section 5 M) of the 
Court of Criminal Appeal Ordinance, No. 23 of 193iS.

It is common ground that I he first information connected with this 
ease was given to tho I’oliee by tbc second prisoner. 1 hat fact was 
elicited by the prosecution from the police officer who recorded Iris 
statement. In the course of bis evidence in cross-examination be stated,

‘‘.The 2nd accused made a complaint, to me. I recorded his
statement. 1 did not take iiim into custody. "

At this point the record roads, • -

“ At this stage court asks tho jury to retire and they do so. Court 
explains the implications of that question.to tho defence counsel anil 
asks whether ho is going to call the accused and produce the state
ment. Defence counsel gives an undertaking to put in (he statement
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an d  call th e  a ccu sed . Ju ry  returns. C ourt exp la in s to  the ju ry  
th a t  a  s ta te m e n t  or confession  m ade by an accu sed  person cannot bo  
p u t in  e v id e n c e  .during  the prosecution  case . H e  s ta te s  that th e  
D efence cou n sel h a s  g iven  an undertak ing to  call th e  accused  and  
produce th a t  s ta te m e n t . ” .

In  our op in ion  th e  learned C om m issioner sh ou ld  n o t have apprised  
th e  jury  o f  w h a t  to o k  p lace in their absence, for i t  d efeated  the very  
purposo for w h ich  th e y  w ere asked to  retire. The. reference to  a  confes
sion  b y  an a ccu sed  persen  would h a v e  had  dangerous repercussions if ,  
as fortu n ate ly  it  d id  n o t happen in  th is case, th e  ju ry  were in  ignorance  
o f  the s ta te m e n t  w hich  w as definitely n on-confessional. A gain, there  
w as n oth ing  in  th e  ev id en ce  given  by th e  p olice officer w hich  n ecessita ted  
an und ertak ing  b y  counsel to  produce th a t  s ta tem en t. E v en tu a lly  
h e k ep t h is u n d erta k in g  and  proved th a t s ta tem en t through th e  sa m e  
police officer. T h e  procedure adopted to  ob ta in  ev id en ce o f  th a t s ta te 
m en t is irregular b u t h a v in g  regard to  the ten n s o f  th a t  sta tem en t which  
w as n o t ch a llenged  a s being an incorrect record an d  w hich  m ight leg it i
m a te ly  h a v e  b een  u sed  to  contradict th e  ev id en ce g iven  b y  th e  second  
prisoner, w e are o f  th e  opinion th a t no  prejudice o f  .any k ind  was caused  
to  h im . I t  is  m a n ifes t th a t th e  jury  rejected  th e  p lea  o f  se lf  defence  
an d  w e h a v e  seen  n o  reason to  doubt t h e . correctness o f  th e  verd ict  
aga in st him:

There rem ains to  be considered the prelim inary ob jection  taken b y  
learned Crown C ounsel th a t the court should  n o t en terta in  th e  additional 
grounds o f  ap p ea l o n  w hich it  was sou ght to  argue th is case. T he d ate  
o f  th e  con v ic tion s w as th e  2nd A ugust, 1955, and a  n otice  o f  appeal 
an d  ap p lica tions for  lea v e  to  appeal in  F orm  X X X I H  dated  th e  sam e d a y  
were lod ged  w ith  th e  clerk o f  assize. T he prisoners were defended  
b y  counsel an d  p roctor whom  th ey  h ad  reta ined  and  with, them  w as 
associa ted  th e  p roctor  w ho  had been assigned  to  defend  them . I t  w ould  
servo no p urposo  to  pursue the question  w heth er th e  law yers whom  
he had reta in ed  sh o u ld  have advised them  ear ly  in  regard to  the grounds 
o f appeal. I f  th e  law yer who is assigned  certifies th a t h e lias drafted  
th e  grounds o f  ap p ea l h e is entitled to  a fee b u t he is under n o  obligation  
b y  reason o f  th e  assign m en t to se ttle  the grounds o f  appeal. T he fact 
th a t learned cou n sel for the prisoners did  n o t re ly  on  a  single one o f  th e  
grounds ap p earin g  in  th e  notice su ggests th a t  th e y  received  no  advice  
from  a n y  o f  th e  law yers w ho took part in  their defence, a  situ ation  w h ich , 
w hatever be th e  reason , is m uch to  be deplored. • -

T his ap peal w as s e t  down for hearing on  M onday th e  22nd A u g u st. 
On that d a y  learn ed  sen ior counsel sta ted  lie w ished  to  urgo fresh grounds 
o f  appeal an d  a sk ed  for  an adjournm ent u n til th e  n o x t s itt in g  com m enc
in g  on  th e  5 th  Septem b er. W e in tim ated  to  him  th a t  w e r were- n o t  
prepared to  g ra n t th e  adjournm ent but on ly  th e  concession  o f  p lacin g  
th e  case a t  th e  b o tto m  o f  the list. On lh o  23rd A u gu st w hen th e  case  
Was reached  a t  th e  p o in t  a t  which i t  w as orig inally  listed  counsel handed
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u p  to  th e  court th e  fresh  grounds o f  appeal. Crown Counsel luid been  
in form ed  orally  on  tb o  22nd even ing o f  the new  points. W e accept 
th e  s ta tem en t o f  counsel th a t  tho transcript o f  the evidence and the  
charge w as n o t  read y  u n til lato  on F riday  tho 19th A ugust b u t n ot as 
ju stify in g  an  a p p lica tio n 'to  add fresh grounds.

T h e ob jection  tak en  b y  th e  Crown th a t the court should n o t entertain  
fresh  grounds w as su pported  on the au thority  o f  The King v. Bello Singho 
el a l l . ' In  th a t case in  w hich  the appellants had  been sentenced to  death  
tire n o tice  o f  appeal was filod on the 25th  Septem ber, 1947. A  further 
ground o f  appeal w as filed  ou t o f  tim e on the 19th October, 1947, and  
a t  tho  hearing counsel for th e  appellants sought to  raise y e t  another 
p o in t to  w hich  an  ob jection  was taken and upheld. In  the judgm ent 
reference w as m ado to  Bex. v. Cairns - in which counsel for the prisoner 
in  a  cap ital case ask ed  for leave to  add a t  the hearing m isdirection to  tho 
grounds o f  appeal, though  it  was n o t m entioned in  th e  notice. The 
court granted  lea v e  as i t  w as a capital case. A t the conclusion o f  the 
jud gm en t th e  L ord C hief Ju stice  referred with approval to  Bex v. Wyman 3 
in  which D arling, J . said ,

<: Tho Court w ishes it  to  be understood th a t in future substantia l 
particu lars o f  m isd irection , or o f other objections to  the sum m ing-up, 
m u st a lw ays bo re t ou t in  tho notice o f appeal, even if  the transcript 
o f  th e  shorthand  n o te  o f  the trial has not- been obtained. Such partic
ulars m u st n o t  be k ep t back until w ithin  a  few  days o f  the hearing  
o f  th e  appeal. I f  C ounsel has a genuine grievance regarding a sum m ing- 
up, he know s su b stan tia lly  w hat i t  is as soon as th e  sum m ing-up is 
fin ished, and  can certain ly  specify his general objection  when he 
se tt le s  tho n o tice  o f  appeal. ”

“ T his d irection  th e  Court has repeated in  later cases. In  future 
i t  w ill a c t u pon  it .  ”

A pp arently  one o f  th e  later cases was Bex v. Benjamin Adler '. After 
referring to  a num ber o f  cases decided by th is court the learned President 

(J a y ctilek c , J .)  sa id ,

“ T h ese decisions show  that the practice o f  raising points w hich arc 
n o t  s e t  o u t in  th e  n o tice , w hich, I  regret to  say , seem s to  be growing, 
h as been  condem ned  in  no  uncertain term s . . . . ^  e  think
i t  is desirable th a t  th is Court should  a c t upon th e  words o f  the Lord  
C h ief J u stice  in  Bex. v. Cairn-s an d  in sist on a strict com pliance with  
th e  p rovisions o f  th e  Ordinance. ”

D r. C olvin R . dc S ilva  conceded th a t the case relied .on by Crown 
C ounsel w as in. p o in t  but- argued th a t it  w as. w rongly  decided. I  he

> (1947)_4S X . L . R . 542.
* 20 C. .4. 44.

» 43 C. A . R. 165, 165. 
• 17 C. .1. R. 105.
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su b sta n ce o f  h is argum ont is  tJiat thcro is  n o th in g  in  .th e  O rdin an ce  
w hich ties  an appellant dow n  to  th e  grounds re t o u t in  th o  n o tic e  o f  
ap p ea l and th at once grounds for se tt in g  asid e th e  vorclict e x is t ,  ev e n  
thou gh  th ey  be raised for th e  first t im e  a t  th e  hearing, th o  p ro v is io n s  
in  section  5 (1) o f  tho O rdinance m ak e it  mandator}- on  th e  C ourt to  se t  
asid e  tho verdict, tho w ords being, “  Tho Court o f  C rim inal A p p ea l 
o n  a n y  such  appeal a g a in st con v iction  sh all a llow  th e  ap p ea l ” . -

T he m ajority o f  us aro unable to  a ccep t th is su bm ission . I t  is  e le m en 
ta ry  th at there is no  right o f  appeal from  a  decision  o f  a  ju d ic ia l or  o th er  
tribunal, unless such  a  righ t is conferred b y  s ta tu te . I t  flow s from  tho  
b o u n ty  o f  the legislature and, therefore, the sam e leg isla ture can  im p o se  
a n y  restrictions it  p leases on the cxerciso o f  th a t  right an d  h on eo  n o  
argu m ont can bo v a lid ly  addressod to  a court to  th e  effect th a t  th e  
restrictions m ight work h arsh ly  in  a n y  particu lar case.

T he strictness w ith w hich procedural step s required b y  s t a tu t e  to  
con stitu te  an appeal aro in sisted  on  is exem plified  in  tho case o f  Coldman 
v. Kade 1 in  w liich a  person w h o  had  been con victed  before a  b en ch  o f  
ju stices  handed in  their presence to  th e  clerk o f  the court an  a p p lic a tio n  
s ig n ed  b y  him requesting them  to  s ta te  a  sp ecia l case. T he clerk  h a n d o d  
th e  application to  the ju stices  w ho s ta ted  a case, ev e n  th o u g h  th e  a p p li
c a n t  did not conform to  rule 52 o f  th e  Sum m ary Ju risd ic tion  R u le s  w h ich  
required  him  to serve on  each  o f  th e  justices a  co p y  o f  tho a p p lic a tio n .  
T he appeal cam e on for hearing beforo the K in g ’s B en ch  D iv is io n  c o n 
s is t in g  o f  V iscount C aldecote, L .C .J ., H u m p hreys ar.d B ir k e t t ,  J J .  
T h e respondent took  th e  prelim inary p o in t th a t  th e  court h a d  n o  p o w er  
to  hear the appeal as th e  ru le in  question  w as m an d atory  in  ch a racter  
an d  had  to  bo str ic tly  com plied  w ith . F or tho ap p ellan t i t  w a s  c o n 
ten ded  that the procedure fo llow ed  w as sufficient, sin ce  th e  ru le  h a d  been  
com plied  with in  su bstan ce. In  rejectin g  th is argum en t th o  L o rd  C h ief  
J u stice  said,

‘‘ Counsel for the ap pellan t raised th e -p o in t that, th o u g h  th o  ru les  
lia v e  n o t been com plied  w ith  in  their litera l sense , so m eth in g  h a s  been  
done which is sufficient to sa tis fy  tho su b stan ce o f  th e  in te n t io n  o f  
those rules. Cases h ave been cited  to  us w hich  show  th a t th e  co u rt, in 
cluding the Court o f  A ppeal, h ave taken  a  stricter v iow  th a n  th a t  o f  
these provisions. W o th in k  th a t th e  ob jection  tak en  b y  co u n se l for 
th e  respondent is on e th a t  s ta n d s good  on  th e  stren g th  o f  th o se  
decisions, and that ice have no power to hear this special case. ”

Tho case o f  Cosmos v. Commissioner of Income T a x 2 fo llow ed  in  North 
Western Blue Line v. K . B . L. Perera 3 is illu stra tive  o f  th e  sa m e p r in cip le .

I n  Re Shanoff v. Glanzer 4 i t  w as la id  dow n  th a t a  ru le g o v ern in g  se rv ice  
o f  n o tice  o f  appeal from  a  d ecision  m u st be s tr ic t ly  com p lied  w ith  a n d  
th a t  otherw ise the ap peal court has iio  ju risd iction  to  hear th e  a p p ea l. 
O ne is  also fam iliar w ith  severa l d ecision s o f  th e  court o f  ap p ea l in  C ey lon

5 (1913) 41 N . L . R . 523.
‘ (1949) 1 D. L . R . 414.

1 (1945) 1 A ll E. R . 154. 
1 (1933) 39 N . L . R . 457.
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to . th e  effec t t lia t w here a p rocedural'step  in  tiro Course o f p erfecting  an  
ap peal is  n o t taken w ithin the prescribed tin io  i t  has no jurisd iction  
toi e x te n d  tlio period. Craies' on  S ta tu te  L a w 1 s ta tes  tho p osition  as 
fo llow s ■ •

■ “  AVhen a  sta tu te  confers jurisd iction  upon  a  tribunal o f  lim ited  
a u th o r ity  and sta tu to ry  origin, th e  cond itions and qualifications  
a n n ex ed  to  tho grant m ust b i  s tr ic t ly  com plied  w ith. ”

X o w  th e  su b sta n tive  right o f  ap peal conferred  by section  4 m u st  
bo read  w ith  the procedure la id  dow n' in  section  8 ( 1) w hich  
s ta te s , .

“ W here a person convicted  desires to  appeal under this O rdinance 
to  tho  Court o f  Criminal A ppeal, or to  o b ta in  tho leave o f th a t  court, 
to  appeal, he shall g iv e  n otice o f  ap p eal or n otico  o f h is application  
for le a v e  to  appeal, in  such a  m a n n er a s  m a y  be d irec ted  b y  ru les o f  co u rt, 
w ith in  fourteen  daj’s o f  tho date o f  con v ic tion . ” .

In  our opinion  the “ appeal ” referred to  in .section 5 (1) is ono w hich  
conform s to  the requirem ents o f  th e  O rdinance. The Court o f  C rim inal 
A p p ea l R ules, 1040, before th e  a m en d m en t published in G azette  N o . 
9 ,130  o f  4 th  June, 1943, provided for tw o sep arate form s,—Form  IV  g iv in g  
n o tice  o f  appeal on questions o f  law  and  l-o n ii V I  for leave to  ap pea l 
" on  th o  grounds hereinafter set forth  ” . I t  is perfectly  clear th a t in  
F orm  IV  the questions o f law  had to  bo s e t  ou t and in Form  V I  tire 
grou n ds for apjilving for leave to  appeal. S ince th e  am endm ent referred  
to  F orm s IV  and AT h ave been superseded b y  F orm  X X X II I  m odelled  
e n tire ly  on  th e  English Form  X X X I V  w hich  as a m atter o f  p ractice is  
u sed  in  E ngland  in  p lace o f  the sta tu to ry  F orm s IV  and AT. Our F orm  
X X X I I I  is now  used w hether the n otice is  one o f  appeal or o f  ap p lica tion  
for lea v e  to  appeal or both and space is  p rovid ed  for settin g  out tho  
grou n ds o f  appeal or application.

I t  is  clear from  th e rules and the form s that th e  grounds o f  an  ap peal 
or ap p lica tion  aro an integral part o f  a proper notico under section  8 ( 1) 
an d  there is noth ing in  the Ordinance to  su g g est th e  contrary. S ection  10, 
on  th e  other hand, indicates th a t a  n o tic e  o f  appeal on law alone m ust  
co n ta in  th e  grounds. I t  provides th a t  i f  it  appears to  the R egis! rar 
th a t  a n y  notice o f  an appeal against a  co n v ic tion , purporting to  be on  a  
ground  o f  appeal which in volves a q u estio n  o f  la w  alone, doos n o t sh o w  
a n y  su b stan tia l ground o f  appeal, th e  R eg istrar  .m ay refer the appeal to  
th o  cou rt for sum m ary determ ination, an d , w here th e  ease is so referred, 
th e  could m ay, i f  th ey  consider th a t th e  ap p eal is  frivolous or v ex a tio u s , 
an d  .can be determ ined w ithou t ad journ ing th e  sam e for a full hearing, 
d ism iss  th o  appeal sum m arily. T h is p ow er has been conferred on  th e  
b asis  th a t  th e  grounds o f  appeal m u st b e se t  ou t in  th e  n otice, for  
o therw ise neither th e  R egistrar nor tho  cou rt w ould  Ire able to  act u nder  

th e  section .
> ill, Ed. p . 2J6.
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A gain, tho Crown lias a  right o f  audience in  e v e r y  a p p ea l. I f  a  p o in t o f  
law  is  tak en  ju s t  before or (luring t lu  hearing, a  m iscarriage o f  ju stice  
m ay result u n less a n  ad jou rn m ent is  gran ted  to  th e  C row n to  m ee t th e  
new  point. I f  tho  a p p e lla n ts’ subm ission  is correct ho m a y  tako  a  n ew  
p oin t as a  m a tter  o f  right a t  th e  adjourned h ea r in g  a s  w ell an d  th is  
process in a y  g o  on  indefin itely  until every  c o n c e i\a b lo  p o in t o f  law  
has been ex h a u sted . S uch  a  procedure cou ld  n o t p o ss ib ly  h a v e  been  
contem plated  b y  th o  L egislatu re .

I f  an  ap p e llan t, a s  in th is  case, who h as been  co n v ic te d  o f  m urder 
is a llow ed  b y  th e  cou rt to  raise fresh grounds o f-a p p e a l d elivered  a fter  
tho appealable tim e i t  w ould  in  effect he g ra n tin g  a n  e x te n s io n  o f  tim e  
for g iv in g  n o tice  o f  appeal. T h is is p roh ib ited  b y  sec tio n  8 ( l )  o f  th e  
O rdinance th e  secon d  paragraph o f  w hich  reads,

“ E x c ep t in  th e  case o f  a  conviction  in v o lv in g  se n ten ce  o f  d eath , 
the tim e w ith in  w hich  n o tice  o f  appeal or n o tic e  o f  a n  ap p lica tion  for  
leave to  ap peal m a y  be g iv en  m ay be ex te n d e d  a t  a n y  tim e b y  the  
Court o f  Crim inal A ppeal. ”

On th is p o in t th e  ob serva tion s o f  Lord R ead in g in  th e  case o f  1 'w y n h a m  1 
are apposite . T h e L ord  C hief Ju stice  said ,

“ I f  it  were p ossib le  to  ox tend  the tim e it  w o u ld  be op en  to  a m urderer, 
having fa iled  in  on e appeal, to  g ive notice a sk in g  for a n  ex ten sio n  o f  
t im e  in  order to  bring som e other m atter  b efore th e  court and  n o t  
g iv e  tho n o tice  u n til th e  last m om ent, in order to  p ro v id e  for a  further  
extension  o f  tim e . ”

T h e  E n glish  A c t  an d  th e  rules thereunder are in  a li m ateria l resp ects  
identical w ith  ours. T h e E n glish  authorities e sp e c ia lly  R e x . v . C a ir n s  - 
and our ow n are en tire ly  in con sisten t w ith  th e  c o n stru ctio n  so u g h t to  bo 
placed b y  learn ed  C ounsel for tho appellant on  se c tio n  5 . A  p ractice had  
grow n up in  E n g lan d  w hich  we have fo llow ed  o f  sh o w in g  in du lgence  
under excep tio n a l circum stances. There is  n o th in g  in  a n y  o f  th e  cases  
to  indicate th a t  th is  in du lgence w as show n in 'th e  e x erc ise  o f  a  ju d icia l 
discretion  to  g iv e  re lie f to  an  appellan t w ho h a s fa iled  to  g iv e  a  n otico  o f  
appeal conform ing to  th e  requirem ents o f  th e  s ta tu te . U n fo rtu n a te ly  
i t  is s t ill being  assu m ed , esp ecia lly  in  cap ita l ca ses, th a t  a s  a  m a tter  o f  
course fresh grou n ds o f  ap peal w ould  be en ter ta in ed  a fter  th e  exp ira tion  
o f  tho tim e lim it la id  d o w n  in  section  S (1). T h is  C ourt w ill in  fu tu re  
sh ow  no in du lgence an d  s tr ic t ly  lim it argu m en t o n ly  to  m a tters o f  law  
raised w ith in  th e  prescribed  limit, o f  fourteen  d a y s .

C o n v ic tio n s  o f  the. 1 st a n d  3 r d  p r i s o n e r s  se i a s id e .

Appeal of the 2nd prisoner dismissed.

1 20 C. A . It. 44. '1 IS  C. A . R . 3S.


