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Fidei commissum—Gift to a person or his heirs, executors and administrators—
And descendants from generation to generation—Perpetual fidei
commissum—Acceptance of gift.

‘ Where a deed of gift contained the following clauses:—-

(1) That owing to the affection we had towards our daughter, the
deceased Lucia Fernando . . . .  the wife of Peduru Fernando, 
wc hereby gifted and set over unto Peduru, the husband of the said
Lucia or his heirs, executors and administrators . . . .

(2) To have and to bold the said portion of garden unto the donee or
his heirs, executors and administrators for ever . . . .  and, after
our death, the aforesaid portions of land shall be possessed by the said 
Peduru and his descendants without, selling, mortgaging or' alienating
the same or letting on lease for a period exceeding three years from
generation to generation and when their generations cease to exist the 
same shall devolve on the Roman Catholic Church . . . .

(3) And I the’ said Peduru Fernando thankfully accept the foregoing
gift subject to the conditions mentioned.

Held, that the deed created a valid fidei commissum extending to four 
generations.

Held, further, that acceptance of the gift may be presumed from the 
statement in the deed that Peduru accepted the gift, coupled with the
fact that Peduru dealt with the land as if he was the sole owner.

^  P P E A L  from  a ju d gm en t o f  the D istr ict Judge o f N egom bo.

N. E. Weerasooria, K .C . (w ith  h im  N. Nadarajah, K .C ., and S. Ft.
Wijayatilaka), fo r  plaintiffs, appellants.

H . V. Perera, K .C . (w ith  h im  L . A . Rajapakse, K .C -, and J. A . L .
Cooray), for  4th  to  9th  defendants, respondents.

Cur. adv. vult.
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D ecem b er  18, 1944. J a yio tle k b  J .—

This is an action  fo r  a partition  o f  th e land  d ep icted  in  p lan  2 . T he 
plaintiff alleged that- the original ow ners o f  th e land w ere B a p ie l and  his 
w ife  M aria, and th at th ey  g ifted  it  to  th eir  son -in -law , P eduru , by  deed  
N o. 8,731, dated  N ovem ber 21, 1862 (P  1), su b je ct to a fidei com m issum  
w hich extended  to  the fou rth  degree o f  su ccession . T h e  4th to  th e  9th  
defendants alleged in their answ er th at the original ow n er w as P eduru  
and that his heirs con v ey ed  th e entire land b y  4  D  2  and  4 D  3 to  their 
predecessor in  title , F ran cisco  F ernando. A t  th e trial th ey  did n o t 
seriously  con test that the original ow ners o f  the land  w ere R a p ie l and 
M aria. T h e m aterial portion s o f  P  1 are in  these te r m s : —

(1) T h at ow ing to  the affection  w e had tow ards our daughter, the 
deceased  D eh iw elege L u cia  F ern a n d o  . . . .  the w ife  o f

' D om baw alage Peduru  F ernan do . . . .  we the aforesaid  h ereby  
g ifted  and set over  . . . .  unto P eduru  th e husband o f  th e said 
L u cia  F ernando or his heirs, ex ecu tors, and adm in istrators . . . .

(2) T o  have and to  h old  the said  p ortion  o f  garden . . . .  u n to  
the donee or his heirs, execu tors and adm in istrators for  ev er  . . . .  
and a fter ou r death  the aforesaid  p ortion s o f  land shall be  p ossessed  b y  
the said P eduru  F ernan do and his descen dan ts w ith ou t selling, m o rt
gaging or alienating the sam e or lettin g  on  lease fo r  a period  exceed in g  
three years from  generation  to  generation  and w hen  their  generations 
cease to  ex ist the sam e shall d ev o lv e  on  the B om a n  C ath olic  C hurch  
bu ilt by  th e D uraw a peop le  o f  P itipan e.

(3) A nd I  the sa id  P edu ru  F ernan do th an k fu lly  a c ce p t  the foregoing  
g ift su b je ct to the con d ition s m en tion ed  therein .
T h e  learned D istr ict Ju d g e  d ism issed  the p la in tiff 's  a ction  h old in g  

th at P  1 had n ot been  accep ted  and that it d id  n ot crea te  a valid  fidei 
com m issum .

I t  is w ell settled  law  that no donation  is c om p le te  and valid  unless it is 
a ccep ted  b y  the donee. N o particu lar form  o f  a ccep ta n ce  is necessary  
and the accep ta n ce  m ay  be by  le tte r  or m essen ger. In  H endrick v. 
Sudritaratne 1 L a sce lles  C .J . sa id : —

“  T h ere is I  th ink  a natural presu m ption  in all these cases that the 
deed is accep ted . E v ery  in stin ct o f h u m an  nature is in fav ou r o f  that, 
presum ption , and I  th ink  th at w hen  a valu ab le  g ift has been  offered 
and  it is alleged it  has n o t been  a ccep ted , som e reason shou ld  b e  show n 
for  the alleged n on -a ccep ta n ce  o f  the d eed  ” .

In  the present case  there is the sta tem en t in  th e deed  th at P eduru  
accep ted  the g ift. T here is also ev id en ce  th at fou r years later P edu ru  
dea lt w ith  the land on  the footin g  th at he w as th e  sole  ow ner.

In  W ickrem esekera v. W ijetu n ge2 it w as h eld  th at a ccep ta n ce  can  be 
presum ed from  the sale o f  the land d on ated  b y  th e donee.

In  the absence o f  any ev id en ce  to  the con tra ry  it seem s to  m e th at the 
in ference is irresistible th at P edu ru  a cce p te d  th e  g ift. M r. H . V . P erera  
sought to  support th e ju d g m en t on  th e ground th at there w as an a m b i
gu ity  in P  1 as to  the person  or p erson s to  w h om  the land  w as d on a ted . 
H e  con tended  th at a g ift to  A  or his heirs is invalid .

1 3 C. A . C. 80. * 3 C .  A . C. 413.
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I n  interpreting a deed the rule is that effect, should be  given  if possible, 
to  every  w ord contained therein  bu t too  m u ch  regard m u st n ot be had 
to  th e natural and proper signification  o f  w ords to prevent the sim ple 
in tention  o f the parties from  taking effect. (B e a l's  Cardinal R u les of 
L eg a l In terp retation ; 3rd E d ition , pages 60, 1 6 5 }  T h ere are certain 
w ords in P  1 w hich  seem  to m e to  indicate that the donors intended to 
g ift the property to  Peduru  and not to  his heirs. T h e  w ords I  refer to 
a r e :

(a) “  D on ee or his heirs ” .
(l>) “ I  the said P edu ru  F ernando thankfu lly  accept, the foregoing 

g ift
(c) “  A fter  our death  the aforesaid portions shall be possessed by  

P eduru  F ernando or his heirs and his descendants ” .

I f  the intention  o f  the donor w as to g ift ' the property  to Peduru  or his 
heirs the habendum  clau se should  read “  and after our death  the aforesaid 
portions o f land shall be possessed by  the said Peduru Fernando or his 
heirs and his or their descen dants ” . T he w ords “  or his heirs, executors 
and adm inistrators ”  can  in m y  opin ion  be explained aw ay w ithout 
doing v iolen ce to  the language used and in a m aim er that gives e ffect to 
th e  obv iou s in tention  o f the donors. T h ey  are w ords w hich  are fr e 
quently  used by  Sinhalese N otaries to donate a g ift o f plena proprietas. 
T he prohibition  against alienation indicates that the donors did not 
in tend to  in vest P eduru  w ith  plena proprietas. H avin g  regard to  the 
con text in w hich  the w ords “  or their heirs, executors and adm inistra
tors ”  appear it  seem s to  m e  that th ey  can  be re jected . (S ee  N orton  on 
D eed s, 2nd E d ition , page 330.) E v en  if these w ords can not be treated 
as superfluous I  fail to  see w hy  the g ift shou ld  be held to  be invalid. T he 
w ords “  or his heirs ”  are in their plain  prim ary m eaning substitutionary 
and m ay have been  inserted w ith  a view  to  guard against the failure o f  the 
deed by  lapse.

T he on ly  oth er question  is w hether the deed creates a valid  fidei com- 
niissmn extending to fou r generations. T h e restraint, against alienation 
cou p led  w ith  the provision  that the property shall be possessed by 
P eduru  and his descendants “  from  generation to  generation  ” , and the 
provision  th at in th e even t o f  the failure o f  descendants the property 
shall d evolve  on  the C hurch , leave no d ou bt in  m y  m ind  that the donors 
in tended to  create  a perpetu al fidei commissum. In  D . C ., N egom bo, 
16.035 1 another deed o f  g ift execu ted  by  R ap iel and M aria on  N ovem ber 
21, 1862, cam e up for consideration . T h e language in th at deed  is 
sim ilar to  that o f P  1 ex cep t th at in the translation  that was furnished to 
the cou rt the w ord “  and ”  was erroneously  substituted for  the word 
”  or ” . In  the course o f  the ju dgm en t delivered b y  de S am payo J . 
he said—

‘ ‘ T h e  deed o f  g ift is one o f  the class o f  deeds w hich  has been  recently  
considered b y  the court, n am ely , w here th e transfer is in  favour o f  the 
grantee, h is heirs, execu tors, adm inistrators and assigns but a condition  
against alienation  is im posed  w ith  a designation  o f the persons w ho 
are to take after the grantees it is unnecessary to  repeat ou t reasons for

1 S. C. M . 28. 7. 1915.
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■holding in  217 D . O ., C o lom bo , 38 ,578 , S u prem e C ou rt M inu tes J u ly  16, 
1915, a fter an  exam ination  o f  all th e  authorities th at a- transfer in the 
above form  does n o t inva lidate a fidei com m issum  w h ich  is oth erw ise 
well crea ted . T h ere is n o t th e sligh test d ou bt th at, apart from  the 
form  o f  the grant, the presen t d eed  crea tes a  g ood  fidei commissum. in 
favour o f  th e descen dan ts o f  M aria  S a lom e F ern a n d o and u ltim ately  
in favou r o f  a certa in  C hurch  a t P itipan e

F or the reasons g iven  above I  w ou ld  se t aside th e ju d g m en t o f  the 
learned D istrict Ju d g e  and sen d  th e case ba ck  for a .decree to  be  entered 
in term s o f  these findings. T h e  D istr ict Ju d ge  w ill inqu ire in to  any 
claim s for  im p rovem en ts and any other m a tter  that m a y  arise in cidentally  
before en tering  th e  decree . T h e  ap pellan t is en titled  to  the costs  o f  the 
appeal and the costs  o f  con test.

de K retser J .— I  agree.

Appeal allowed.


