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D ISSA N A Y A K A  v. JOTHIDASA.

702—M. C. K urunegala, 7,168.

D efen ce  ( M isce lla n eo u s ) R e g u la tio n s  43  ( d ) ,  p a ra g ra p h s  9 a n d  10— W h o lesa le  
d e a le r  in  su g a r— A u th o r i ty  to  s e l l  b y  r e ta il— S a le  o f  b a g s  to  b o u tiq u e -  
k e e p e r — W h a t a m o u n ts  to  sa le  b y  r e ta il .

S a le  o f  th r e e  b a g s o f  su g a r  b y  a  w h o le sa le  d ea ler  to  th e  o w n e r  o f  a 
te a  b o u tiq u e  is  n o t  a  sa le  b y  r e ta il w h ich  is  p erm itted  to  su ch  w h o le sa le  
d e a le r  in  term s o f  p aragrap h  10 o f  R eg u la tio n  43 (d )  o f  th e  D efen ce  
(M isce lla n eo u s) R eg u la tio n s . '

^ ^ P P E A L  from  a conviction by th e M agistrate of Kurunegala.

L. A . R ajapakse  (w ith  h im  A nanda P ere ira ), for accused, appellant.

A . C. A lles, C.C., for com plainant.
Cur. adv. vu lt.'

Novem ber. 25, 1942. K e u n e m a n  J .—

The accused w as charged for a breach of paragraph 9 of the Order 
m ade by the Governor under R egulation 43 (d) of. the D efence (M iscel
laneous) R egulations and published in the G azette  E x traord in ary  No. 8,961 
o f Ju ly  3, 1942.

Paragraph 9 runs as fo llo w s : —

“ Save as otherw ise provided in  paragraph 10, no w holesale dealer 
carrying on business outside Colombo shall se ll or supply any sugar 
to a n y  person unless that person produces to him  for inspection at, the
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tim e of such sale or supply a certificate under the hand of the Govern
m ent A gent to the effect that such person is a registered retail trader. ” 
Paragraph 10 is as fo llo w s : —

“ N othing in  . . . .  paragraph 9 shall be deemed to prohibit 
or restrict the sale of sugar by retail at any shop or premises by any 
w holesale dealer, if  that w holesale dealer has been authorised by 
w riting under paragraph 4 (6) to se ll sugar by retail at such shop or 
p rem ises:

Provided  that the total quantity’ of sugar which may be sold bv 
retail at such shop or prem ises during any period shall not exceed the 
quantity specified in such w riting to be the m axim um  quantity which 
m ay be sold by retail at such shop or prem ises during that period.”
The accused, w ho is  a dealer in sugar outside Colombo, is charged with  

the sale of 3 bags of sugar to Abdul' Samad, w ho did not at the tim e of the  
sale produce a certificate of the Governm ent Agent to show that he is a 
registered retail trader. In fact, Abdul Samad had no such certificate.

The accused, in  h is defence, urged that the sale was one perm itted by  
paragraph 10, in v iew  of the fact that w hile he is a registered w holesale 
dealer, he had also been authorised by w riting to sell sugar by retail. 
H e contends that the sa le -in  question w as a “ sale by r e ta il”.

The evidence of the Price Control Inspector establishes that the accused 
was a w holesale dealer, and had also been given authority to sell sugar by  
retail. On Ju ly  21, 1942, the accused w as authorised to sell 10 bags of 
sugar by retail w ithin  a fortnight.

On Ju ly  25, Abdul Samad came to the accused’s boutique w ith  
Ism ail and Ibrahim. Each of the three men purported to purchase a 
bag of sugar at ‘the rate of Its. 34.50 a bag, but in point of fact all three  
bags w ere purchased by Abdul Samad, w ho had a tea boutique and 
needed the sugar for preparing tea there. Ism ail and Ibrahim were 
m erely nom inal purchasers, and Abdul Samad paid for all three bags. 
Ism ail and Ibrahim are dealers in dry fish, and did not deal in sugar or 
w ant the sugar. They w ere taken to the accused’s shop because, 
according to Abdul Samad, “ the accused wanted three persons to buy  
three b a g s”. ^1 think it m ust be taken that the accused sold 3 bags of 
sugar to Abdul Samad, and resorted to a subterfuge to. make it appear 
that he w as selling one bag each to three persons.

The question, however, rem ains as to w hether this can be regarded as a 
“ sale by retail ”. No doubt the accused showed in his return that he  
had sold the three bags in  question out of his retail stock (he had authority  
to se ll ten  bags by retail in the fortnight). But this return w as made 
after the seizure of the three bags of sugar, w hich took place as’ the bags 
w ere being rem oved from the shop to the bus. -

The Order does not define w hat is m eant by “ a sale by re ta il”. The 
term  “ retail trader ” and “ w holesale dealer ” are defined but these  
definitions do not help  us to solve the problem. In the N ew  Oxford  
D ictionary the word “ re ta il” is said to m ean the sale of com m odities in  
sm all quantities, w hile. “ w holesale ” connotes sale in large quantities, in  
gross, as opposed to retail. I have also been referred by Crown Counsel
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to the case of T reacher &  Co., Ltd., v . T reacher'. In  that case defendant 
w as under covenant not to carry on, or be engaged or concerned or 
interested in th e business of chem ists, druggists and soda w ater m anu
facturers and general m erchants, “ so far as the sam e m ay be considered  
r e ta il”. H e and h is partner could n ot se ll sam ple bottles w ithout 
“ breaking bulk ”, that is to say  w ith ou t opening a case and- taking out a 
bottle and it  appeared th£re w as no lim it to th e sale of these single bottles.
. . . . A s a general ru le ‘ w holesale ’ m erchants dealt on ly w ith  
persons w ho bought to se ll again, w h ilst ‘ r e ta il’ m erchants dealt w ith  
consum ers. In th is sense of th e word, as w e ll as from  the fact that 
defendant and his partners w ere ready to se ll any num ber o f single  
bottles, th e defendant has been  gu ilty  o f a  breach of the covenant ” (per 
Bacon, V ice C hancellor) .  In P h ilips v . P a m a b y  th e dictum  of 
Bacon V. C., w ith  regard to the difference betw een  w holesale m erchants 
and retail m erchants, is  em phasised.

Mr. Rajapakse referred m e to B ell’s S ou th  A frican  L egal D ictionary  
(2nd edition) p. 486. “ Retail, in  sm all quantities. To se ll by retail is to 
se ll in  sm all quantities ”. A s regards quantity, there is a reference to the  
case of B ow les v . S to t t ', w here B ristow e J. said “ N ow  ‘ quantity ’ is a 
relative term . W hat w ould  be a large quantity for a bachelor, keeping  
up a bachelor establishm ent, is a sm all quantity for a m an w ith  a large 
num ber of children and dependants. So that quantity  taken by itself, 
is  not a conclusive criterion. There m ay be cases in  w hich  m ere consider
ations of quantity w ould  govern  th e decision, but it is  not in  itse lf  
decisive. It m ust be looked at in  conjunction w ith  all the other 
circum stances of th e case. ”

B ut h e added later : “ It seem s to m e that if  goods are bought for th e  
purposes of a business, that is w ith  a v iew  of m aking a profit out o f them , 
the presum ption, at all events, is that th ey  are bought w holesa le and not 
r e ta i l ; for, persons w ho buy for their business u sually  buy w holesale, and 
the profits of the business frequ en tly  depends upon th e difference betw een  
th e  w holesale and the re ta il  prices. ”

(I am quoting from  B ell’s L ega l D iction ary  as the case is not available  
to m e.)

N o doubt, it  is correct that A bdul Sam ad cannot be regarded as a retail 
trader in  sugar. I think the M agistrate w as in  error in  holding him  to be 
such retail trader. The on ly  ev idence on  th e point is that o f Abdul 
Sam ad him self, w ho said, “ I bought th is sugar for m y tea  boutique at 
P u tta lam ” and “ The sugar w as for m aking tea only.” There is no 
evidence that. A bdul Samad w as a se ller of sugar as such. S ee in  this 
connection the case of M oore v. Pearce’s D ining and R efresh m en t Room s, 
L td . ’. B ut it  is  clear that A bdul Sam ad w as purchasing th e  sugar not 
for the consum ption of h im self and h is fam ily  or household, but for the  
purposes of h is business as the ow ner of a tea boutique. This is a cir
cum stance w hich  is of im portance. There is  also the fact that the  
accused did not “ break b u lk ”, but sold by th e bag. H e m ade no  
distinction b etw een  th e ow ner of a tea  boutique and a dealer in  dry fish, 
w ho did not need  any sugar. In fact, he did not, in  th is case genuinely

* (1894) W. N . 4. 3 (1909) T . S . 412.
5 L. B . (1934) 2 K . B . D. 299. J L. B . (1395) 2 Q.B.D. 657.
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adopt his own standard of one bag per person, but under the pretence of 
selling to three persons sold the three bags in  reality to one person. No 
doubt the actual quantity sold is. in  itself inconclusive, but the quantity  
sold is substantial, a little  less than one-third of the entire stock he could  
dispose of by retail in  a fortnight, and the quantity does not indicate 
that the transaction w as a retail sale.

It w ould no doubt have been more satisfactory if the Order had 
provided a certain m axim um  quantity as constituting a sale by retail. 
B ut in the absence of any such definition, I have to consider all the  
circum stances of the case, and after such consideration I am of opinion  
that the transaction in question cannot be regarded as a sale by retail. 
The appeal m ust accordingly be dismissed, and the conviction and 
sentence affirmed.

A ppeal dism issed.
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