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PUTTALAM CEMENT COMPANY LIMITED
vs.

MUTUKIMARANA AND ANOTHER

SUPREM E COURT,
DHEERARATNE, J.
BANDARANAYAKE, J. AND 
W EERASEKERA, J.
SC(AP) NO. 11/98 
H.C. CHILAW  NO. 8/97 
L.T. CHILAW  NO. 21/0277/88 
7th JU N E  AND 1st JULY, 1999

Incorporation of a Public Company under section 2(1)(ii) of the Conversion of 
Public Corporations or Government Owned Business Undertakings into Pub
lic Companies Act, No. 23 of 1987, to take over the functions of a public corpo
ration or part of the corporation, specified in the incorporation order - Whether 
in view of section 3(2)(e) of the Act, Labour Tribunal proceedings which were 
pending in the High Court on the date of the incorporation of the new company 
may be continued - Interpretation of statutes harmoniously for avoiding conflict 
between different parts.

The appellant com pany being a part o f the 2nd respondent (Sri Lanka Cement 
Corporation) was registered as a com pany in terms of section 2(2)(ii) of the 
Conversion of Public Corporation or Governm ent Owned Business Undertak
ings into Public Com panies Act, No. 23 of 1987. W hat property, liabilities etc., 
o f the corporation vest in the new com pany are set out in section 3(1 )(a) to (c) 
and section 3(2)(a) to (g). Section 3(2)(e) refers to actions and proceedings 
instituted against the original corporation and pending on the relevant date 
(date of incorporation of the new com pany) and “specified in the order made 
under section 2(2)"

On the date of the order under section 2(2), there was pending before the Court 
o f Appeal (thereafter referred to the High Court) an appeal made by the 1st 
respondent against the 2nd respondent Cem ent Corporation seeking to vary 
an order o f the Labour Tribunal. The High Court noticed the new company to 
appear before the court to be added as the em ployer in place of the 3rd re
spondent Cem ent Corporation, to continue proceedings against the new com 
pany (the appellant).

Held:

1. The appellant should be substituted as the em ployer in proceedings 
before the High Court notw ithstanding a prelim inary objection by the
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appe llan t com pany tha t it cou ld  not be added as a  party  s ince the 
Labour Tribunal proceedings had not been “specified” in the incorpo
ration order under section 2(2) o f the Act.

2. The words o f a section o f a statute should be in terpreted harm oniously 
to  avoid conflic t between tw o provisions of an enactm ent on a proper 
construction thereof.

3. Section 2(2) which enables incorporation o f a new com pany o f a co rpo
ration or a part o f a corporation and the relevant provision of section 
3(1) and 3(2) do not necessarily require that proceedings pending on 
the date o f incorporation m ust be specified in the incorporation order. 
The question is w hether the words o f section 3(2)(e) "and specified in 
the order m ade under section 2(2)” refer to  action or proceeding or to 
the “corporation". That is not free from ambiguity.

Case referred to:

1. Distilleries Company of Sri Lanka Ltd. vs. Fernando SC (AP) 36/94 
SCM 20.03.95 (not followed)

APPEAL against the O rder o f the High Court.

Tilak Marapana, PC. with Anil Tittawela and A. Rodrigo for appellant.

Daya Guruge with Samantha Vithana for respondents

Cur. adv. vult.

Ju ly  2 4 ,1 9 9 9  

JUDGMENT OF COURT

S p e c ia l le a v e  to  A p p e a l w a s  g ra n te d  b y  th is  C o u rt on  th e  fo llo w in g  

q u e s t io n s :

* W h e th e r  an  ac tio n  in s titu ted  a g a in s t a  P u b lic  C o rp o ra tio n  w h o s e  

fu n c tio n s  h a v e  b e e n  ta k e n  o v e r  b y  a  c o m p a n y  in c o rp o ra te d  u n d e r th e  

provisions of the Conversion  of Public C orporations o r G o v e rn m e n t o w n ed  

B u s in e s s  U n d e rta k in g s  in to  P u b lic  C o m p a n ie s  A c t, N o . 2 3  of 1 9 8 7 ,  

w hich  ac tio n  is not s p ec ifie d  in th e  o rd e r m a d e  u n d e r S . 2 (2 )  o f th e  sa id  

A ct, co u ld  b e  d e e m e d  to  b e  a n  ac tio n  in itia ted  a g a in s t th e  C o m p a n y .
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T h e  1 s t A p p lic a n t-R e s p o n d e n t (1 s t R e s p o n d e n t) w a s  an  e m p lo y e e  of 
th e  2 n d  E m p lo y e r -R e s p o n d e n t (2 n d  R e s p o n d e n t) until h is se rv ices  w e re  

te rm in a te d  on  3 1 .0 7 .8 8 .  T h e  1 st R e s p o n d e n t m a d e  a n  ap p lica tio n  to  th e  

L a b o u r T rib u n a l d a te d  1 7 .0 8 .1 9 8 8  s e e k in g  re lie f in te rm s  of section  31 (b ) 
o f th e  Industria l D isp u tes  A ct, N o . 4 3  o f 1 9 5 0 , ag a in s t th e  2n d  R esp on d en t. 
A fte r inquiry, th e  L a b o u r T ribu n a l, N e g o m b o , d is m iss ed  th e  ap p lica tion  of 
th e  1s t R e s p o n d e n t b y  o rd e r d a te d  1 5 .0 3 .1 9 9 1 .  T h e  1st R e s p o n d e n t  

a p p e a le d  to  th e  C o u rt o f A p p e a l on  o r ab o u t 0 8 .0 4 .1 9 9 1  ag a in s t th e  o rd er  
of th e  L ab o u r T ribunal. O n  or ab o u t 0 9 .0 1 .1 9 9 7 , th e  C ourt of A p p ea l referred  

th a t a p p e a l to  th e  P ro v in c ia l H ig h  C o u rt of th e  N o rth  W e s te rn  P ro v in ce  

h o ld e n  in C h ila w . W h e n  th is  m a tte r  c a m e  up b e fo re  th e  P rovinc ia l H igh  

C o u rt, C h ila w , it w a s  s u b m itte d  on b e h a lf of th e  2 n d  R e s p o n d e n t th a t by  

o p e ra tio n  o f th e  p ro v is ion s  of th e  C o n v e rs io n  of P u b lic  C o rp o ra tio n s  or 
G o v e rn m e n t O w n e d  B u s in e s s  U n d e rta k in g s  into  P u b lic  C o m p a n ie s  Act 
(C o n v e rs io n  A c t) N o . 2 3  of 1 9 8 7 , th e  A p p e lla n t sh o u ld  b e  su b stitu ted  as  

E m p lo y e r in s tead  of th e  2 n d  R e s p o n d e n t an d  th e  2n d  R e s p o n d e n t should  

b e  d is c h a rg e d  fro m  th e  p ro c e e d in g s , P u rs u a n t to  th is ap p lica tio n , th e  

P ro v in c ia l H ig h  C o u rt C h ila w  issu ed  n o tice  on  th e  A p p e lla n t to  a p p e a r  

b e fo re  th e  H ig h  C o u rt on  1 2 .0 5 .1 9 9 7 .  T h e  A p p e lla n t to ok  a  p re lim inary  

o b jec tio n  th a t it sh o u ld  not b e  su b s titu te d  a s  th e  E m p lo y e r b e c a u s e  th e  

sch ed u le  of th e  o rd er m a d e  u nd er S ection  2  of th e  C onversion  Act published  

in th e  G a z e tte  E x tra o rd in a ry  N o . 7 7 0 /1  d a te d  0 7 .0 6 .1 9 9 3 ,  fa ils  to  re fe r to  

th e  L a b o u r T rib u n a l c a s e  filed  by th e  1 st R e s p o n d e n t. T h e  ob jec tio n  w a s  

o verru led  a n d  th e  ap p e lla n t h a s  now  a p p e a le d  to  th is C o u rt from  that order. 
T h e  o rd e r  m a d e  u n d e r S e c tio n  2  r e a d s :

“J . C .  d e  A lw is ,  R e g is t r a r  o f  C o m p a n ie s ,  a c t in g  u n d e r  

p a ra g ra p h  (ii) o f sub  section  (2 ) of S ec tio n  2  of th e  C o n vers io n  of Public  

C o rp o ra tio n s  of G o v e rn m e n t O w n e d  B u s in ess  U n d ertak ing s  into Public  

C o m p a n ie s  A ct, N o . 2 3  of 1 9 8 7 , d o  by th is  o rd e r d e c la re  th a t a  Public  

C o m p a n y  is in c o rp o ra te d  in th e  n a m e  of “P u tta la m  C e m e n t C o m p a n y  

L im ited ” to  ta k e  o v e r th e  functions of such part of th e  P ublic  C orporation  

a s  s p e c ifie d  in th e  S c h e d u le  h e re to .

S c h e d u le

T h e  P u tta la m  C e m e n t W o rk s  of th e  S ri L a n k a  C e m e n t C o rp o ra tio n  

situated  in P u tta lam  being  a  part of Sri lan ka  C e m e n t C orporation  (having  

its re g is te re d  o ffice  a t 1 3 0 , W . A . D . R a m a n a y a k e  M a w a th a , C o lo m b o
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2  es tab lis h e d  b y  th e  o rd e r m a d e  u n d e r S e c tio n  2  o f th e  S ta te  Industria l 
C orporations Act, N o . 4 9  of 1 9 5 7  an d  pub lished  in G a z e tte  E xtraord inary  

N o . 1 1 ,6 3 4  of January , 2  1 9 5 9  a s  a m e n d e d  b y  o rd e r m a d e  u n d e r S ec tion  

2  o f th a t A ct, a n d  p u b lis h e d  in th e  G a z e tte  E x tra o rd in a ry  N o . 7 5 /5  o f  

F eb ru ary , 1 1 ,1 9 8 0 .

It is th e  su bm iss ion  of le a rn e d  C o u n s e l fo r th e  a p p e lla n t C o m p a n y , th a t  

th e  ac tio n  filed  b y  th e  1 st R e s p o n d e n t in th e  L a b o u r T r ib u n a l, c a n n o t b e  

d e e m e d  to  b e  a n  ac tio n  ins titu ted  a g a in s t th e  a p p e lla n t c o m p a n y  in te rm s  

of sub  section 3 (2 )  of th e  C o n vers io n  Act. H e  su bm itted  th a t fo r th e  d e e m in g  

p ro v is io n s  to  b e  a p p lic a b le  th e  a c tio n  a g a in s t  th e  c o rp o ra tio n  m u s t  

n e c e s s a r ily  b e  p e n d in g  im m e d ia te ly  p re c e d in g  th e  re le v a n t d a te  a n d  

sp e c ifie d  in th e  o rd e r m a d e  u n d e r S e c tio n  2 (2 ) .

It w o u ld  b e  c o n v e n ie n t, in o rd e r  to  c o n s id e r th is  su b m is s io n , if w e  s e t  

d o w n  h e re  so  m u ch  of th e  w o rd in g  o f S e c tio n s  2  a n d  3  of th e  C o n v e rs io n  

A c t, o m ittin g  th e re fro m  re fe re n c e s  to  G o v e r n m e n t  O w n e d  B u s in e s s  

U n d e rta k in g s  a n d  o th e r m a tte rs  n o t re le v a n t to  o u r  d e c is io n  in th is c a s e .  

A fte r such  tru n ca tio n  th o s e  s e c tio n s  w o u ld  re a d  a s  fo llo w s

2 (1 ) W h e re  th e  C a b in e t  o f M in is te rs  c o n s id e rs  it n e c e s s a ry  th a t a  

c o m p a n y  sh o u ld  b e  in c o rp o ra te d  fo r th e  p u rp o s e  of ta k in g  o v e r  

th e  functions of a n y  public corporation  or part thereo f, th e  M in is ter 

in c h a rg e  of th e  su b je c t o f fin a n c e , fo rw a rd  a  m e m o ra n d u m  an d  

a rtic les  o f a s s o c ia tio n  to  th e  R e g is tra r  o f C o m p a n ie s , to g e th e r  

w ith  a  d ire c tio n  to  s u c h  R e g is tr a r  to  re g is te r  s u c h  p u b lic  

C o rp o ra tio n , o r a n y  p a rt th e re o f a  p u b lic  c o m p a n y  u n d e r  th e  

C o m p a n ie s  A ct, N o . 1 7  of 1 9 8 2 .

(2 )  N o tw ith s ta n d in g  a n y  o th e r p ro v is io n s  of th e  C o m p a n ie s  A c t, 

N o . 1 7  of 1 9 8 2 , on  re c e ip t o f a  d irec tio n  u n d e r su b  s e c tio n  (1 )  

th e  R e g is tra r  o f C o m p a n ie s  sh a ll -

(i) (R e  ce rtifica te  o f in c o rp o ra tio n -o m itte d )

(ii) P u b lish  a n  o rd e r in th e  G a z e tte  d e c la r in g  th a t a  p ub lic  

c o m p a n y  is in c o rp o ra ted  in th e  n a m e  sp ec ifie d  in th e  o rd er  

to  tak e  o ver th e  functions of th e  Public C o rporation  specified  

in th e  o rd e r o r su ch  p a rt of th e  c o rp o ra tio n  a s  s p e c ifie d  

there in .
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(3) (R e  a llo tm e n t o f s h a re s  - o m itte d )

(4) (R e  s ta m p  d u ty  - o m itte d )

3  (1 )  w ith  e ffe c t fro m  th e  d a te  of pub lica tion  of th e  o rd er u n d er  

subsection  (2 ) of section  2 , in th e  G a z e tte  (in this section re ferred  

to  a s  “th e  re le v a n t d a te ”) th e  co rp o ra tio n , or part th e re o f, a s  th e  

c a s e  m a y  b e , to  w h ich  th e  o rd e r re la te s  shall v e s t ab s o lu te ly  in 
th e  c o m p a n y  re fe rre d  to  in th a t order.

(definitions of “C orporations” an d  “business undertaking” om itted)

(2 )  W ith o u t p re ju d ic e  to  th e  g e n e ra lity  of su b  sectio n  (1 )

(a) R e  p ro p e r ty -o m itte d
(b) R e  liab ilities  - o m itted

(c) R e  o fficers  a n d  s e rv a n ts  - om itted
(d) R e  co n trac ts  an d  a g re e m e n ts  - om itted
(e) all ac tio n s  a n d  p ro c e e d in g s  ins titu ted  b y  o r a g a in s t -

a. th e  co rp o ratio n ; or
b ......................

a n d  p e n d in g  on th e  d a y  im m e d ia te ly  p re c e d in g  th e  re le v a n t d a te , and  

sp ec ified  in th e  o rd e r m a d e  u n d er S ec tion  2 (2 )  shall d e e m e d  to  b e  actions  

a n d  p ro c e e d in g s  ins titu ted  b y  o r a g a in s t th e  co m p an y ;

(f) (R e  pro fits  a n d  in c o m e  - o m itted )
(g) (R e  lo s s e s  - o m itte d )

T h e  w ords an d  pend ing  on th e  d a te  im m ed ia te ly  proceed ing  th e  re levant 
d a te  “u n a m b ig u o u s ly  re fe r to  “all ac tio n s  an d  p ro c e e d in g s .” T h e  q uestion  

th en  is w h e th e r  th e  w o rd s  “a n d  sp ec ified  in th e  o rd er m a d e  u n d e r S ection  

2 (2 )  in (e )  re fe r to  a c tio n s  o r p ro c e e d in g s ” o r to  “ th e  co rp o ra tio n ” T h a t is 

not fre e  from  am biguity. A  plain read ing  of the sub section s e em s  to suggest, 
th a t th e  w o rd s  b y  th e ir  co llo ca tio n , re fe r to  ac tio n s  a n d  p ro c e e d in g s  “T h a t  

in te rp re ta tio n  c o m m e n d e d  itself to  K u la tu n g a , J. in th e  c a s e  of Distilleries 
Company of Sri Lanka Ltd., v. Fernando.(,) W o rd s  in a  sec tio n  of s ta tu te  

c a n n o t b e  in te rp re te d  in iso la tion ; th e y  m u st b e  g iv e n  a n  in te rp re ta tio n  to  

re ad  in h a rm o n y  w ith  o th e r p rovis ions of th e  s ta tu te . O bv iously , th e re  is no
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p ro v is ion s  in su b s e c tio n  2 (2 )  to  e n a b le  th e  R e g is tra r  o f C o m p a n ie s  to  

s p e c ify  in th e  o rd e r  m a d e  th e re u n d e r  “ac tio n  a n d  p ro c e e d in g s ” on th e  

o th e r h a n d , th e  s u b -s e c tio n  m a n d a te s  h im  to  s p e c ify  in th e  o rd e r  “ th e  

p u b lic  c o rp o ra tio n ” e ith e r  in w h o le  o r in p a rt. R e fe re n c e  to  a  “p a rt’1 o f a  

co rp o ra tio n  in s u b -s e c tio n  3 (2 )  (a )  w o u ld  h a v e  b e e n  m e a n in g le s s , a s  a  

p art o f a  co rp o ra tio n  is n o t a  le g a l p e rs o n  b y  o r a g a in s t w h o m  a c tio n s  a n d  

p ro c e e d in g s  co u ld  h a v e  p o s s ib ly  b e e n  ins titu ted  a n d  p e n d in g  a s  a t th e  

re le v a n t d a te . It is to  b e  n o te d  th a t th e  w o rd s  a n d  s p e c ifie d  in th e  o rd e r  

m a d e  u n d e r S e c tio n  2 (2 )  a p p e a r  in su b  s e c tio n s  3 (2 )  (a ) ,  (b ) a n d  (d ) a s  

well. If w e  w e re  to  a g re e  with th e  interpretation a d v a n c e d  by lea rn ed  C o u nse l 
fo r th e  a p p e lla n t C o m p a n y , w e  w ill re n d e r  th o s e  w o rd s "6 u p e rflu o u s  a n d  

m e a n in g le s s  not o n ly  in su b -s e c tio n  3 (2 )  (e )  but a ls o  in su b  s e c tio n  (a )  (b ) 

a n d  (d ) a s  w e ll.

D isc u s s in g  th e  n a tu re  o f co n flic tin g  p ro v is io n s  in a  s ta tu te  a n d  h o w  

in c o n s is te n c y  is to  b e  a v o id e d , B in d ra  h a s  s ta te d  th a t,

“A  section  of a  s ta tu te  sh o u ld , if p o s s ib le , b e  c o n s tru e d  so  th a t th e re  

m a y  b e  n o  re p u g n a n c y  or in c o n s is te n c y  b e tw e e n  its d iffe re n t p o rtio n s  

or m e m b ers . If it is possib le  to  avoid  a  conflict b e tw e e n  th e  tw o  provisions  

o f an  e n a c tm e n t on  a  p ro p e r c o n s tru c tio n  th e re o f, th e n  it is th e  d u ty  of 
th e  co u rt to  so  c o n s tru e  th e m , th a t th e y  a r e  in h a rm o n y  w ith  e a c h  

other. A  co n stru ctio n  th a t in v o lv e s  re a d in g  tw o  s u c c e s s iv e  s e n te n c e s  

a s  fla tly  c o n tra d ic tin g  e a c h  o th e r m u s t b e  a v o id e d  if p o s s ib le ; all p a rts  

of a  s ta tu e , sh o u ld  if p o s s ib le  b e  c o n s tru e d  so  a s  to  b e  c o n s is te n t w ith  

th e  o th e r “B in d ra ’s Interpretation of Statutes, R e v is e d  b y  M a h m o o d  

a n d  Y u d h is h th ira , 7 th  E d itio n , 1 9 8 4 , p g . 5 6 5 )

O n  a  co n s id e ra tio n  of th e  a fo re s a id  m a tte rs , w e  hold  th a t th e  A p p e lla n t  

should  b e  su b stitu ted  a s  th e  E m p lo y e r in th e  p ro c e e d in g s  b e fo re  th e  H igh  

C o u rt of th e  N orth  W e s te rn  P ro v in c e  h o ld en  in C h ila w , W e  affirm  th e  o rd e r  

m a d e  b y  th e  H ig h  C o u rt a n d  d is m iss  th e  a p p e a l. In a ll th e  c irc u m s ta n c e s  

w e  m a k e  no  o rd e r a s  to  co sts .

DHEERARATNE. J., BANDARANAYAKA J., WEERASEKARA J.

Appeal dismissed.
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