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RANAWICKREMA
VS

MINISTER OF AGRICULTURE AND LANDS AND OTHERS

COURT OF APPEAL 
IMAM J. AND 
SRISKANDARAJAH, J.
C.A. (W RIT) 280/2001 
MAY 10,2005

Writ of certiorari - Land Acquisition Act, sections 2,3 and 4(1)- Section 2 Notice 
- Should the land be identified with precision ? - What is a Section 2 Notice ? - 
Is it amenable to writ jurisdiction ? - What is the first decisive exercise of discretion 
by the Minister ?

Held:

(i) W ithout identifying a land, if Section 2 Notices are issued on several 
la n d s  in an a rea  fo r the  p u rp o se  o f in v e s tig a tio n , it w ill cause  
inconvenience to  the public and at the same time the Acquiring Authority 
may incur unnecessary liabilities under section 3.

(ii) The Land Manual has laid down the procedure to be followed in cases 
of acqu is ition  of land fo r public purposes. The officers o f relevant 
governm ent departm ents should conduct a prelim inary investigation 
before identifying a land for the stated purpose. They should compare 
the lands available in the area and identify a land for the said purpose 
and after identifying the land only a “ request” could be made to the 
re levan t M in is te r fo r acqu is ition . The M in is te r the rea fte r issues a 
direction to  the Acquiring O fficer of the area, to publish a Section 2 
Notice to  investigate w hether the land identified is suitable for the said 
public purpose.

(iii) A Section 2 Notice is a notice to  investigate for selecting, a land for a 
pub lic  pu rpose . T he  inves tiga tion  w ill not necessa rily  resu lt in a 
subsequent acquisition of that land. This is not a decisive exercise of 
discretion by the Minister.

The first decisive exercise of discretion by the Minister, affecting the rights of 
a person is at the stage of section 4(1). Seeking a writ of certiorari to quash 
a Section 2 Notice o r a w rit o f proh ib ition is prem ature and not ripe for 
review.
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APPLICATIO N for a w rit o f certiorari.

Case referred to :

1.D.C. Jayawardena vs. V.P. Silva - 72 NLR 25 

Manohara R de Silva fo r petitioner

Sanjay Rajaratnam, Senior S tate Counsel fo r 1-3 Respondents 

S.T. Gunawardena fo r 4th and 5 th respondents.

Cur. adv. vult.

June 30, 2005 
SRISKANDARAJAH, J.

T h e  P e titio n er in th is ap p lica tio n  h a s  so u g h t a  w rit of ce rtio rari to  q u a sh  

th e  o rd e r m a rk e d  P 4 B  m a d e  b y  th e  1 st R e s p o n d e n t a n d  w rit o f p rohib ition  

res tra in in g  a n d  /o r  p ro h ib iting  1 st to  th e  5 th  R e s p o n d e n ts  fro m  ta k in g  a n y  

s te p s  to  a c q u ire  a n y  p a rt of th e  P e tit io n e r ’s lan d .

T h e  p e titio n e r is ih e  o w n e r  o f th e  p ro p e rty  b e a r in g  a s s e s s m e n t N o . 6  

P eiris  R o a d , M t. L a v in ia . T h e  p e titio n e r a n d  h er fa m ily  a re  p re s e n tly  liv ing  

o v e rs e a s  in th e  U n ited  K in g d o m  a n d  th e  sa id  p ro p e rty  w a s  re n te d  ou t until 

th e ir re turn  to  th e  Is lan d . T h e  P e tit io n e r’s h u s b a n d  is 61 y e a rs  of a g e  a n d  

in te n d s  to  s e ttle  d o w n  in S ri L a n k a  w ith  th e  P e tit io n e r in a  fe w  m o n th s  

tim e  a fte r  re tire m e n t. In th e  m o n th  of N o v e m b e r  o r D e c e m b e r  2 0 0 0  th e  

P e tit io n e r’s te n a n t h a d  re c e iv e d  fro m  th e  3 rd  R e s p o n d e n t a  re g is te re d  

le tte r d a te d  2 1 .1 1 .2 0 0 0  P 4 A  a d d re s s e d  to  th e  P e titio n e r. To  th is  le tte r  a  

n o tice  u n d e r S e c tio n  2  o f th e  L a n d  A c q u is itio n  A c t is a n n e x e d  P 4 B ,  

in fo rm ing  th e  P e tit io n e r th a t th e  lan d  in th e  a r e a  d e s c rib e d  in th e  n o tic e  is 

re q u ire d  fo r a  p ub lic  p u rp o s e  n a m e ly  to  jo in  th e  e x is tin g  ro ad  to  P e ir is  

R o a d  th rough  th e  lan d  w h ich  is a v a ila b le  in b e tw e e n  th e  b u ild in g s  b e a r in g  

N o s . 2 7 1  a n d  2 7 3  G a lle  R o a d . T h e  sa id  lan d  is in e x te n t of 3 .5 6  P e rc h e s  

a  portion  of lot 8  d e p ic te d  in P la n  N o . 1 6 /9 5  d a te d  2 6 .6 .1 9 9 5  m a rk e d  P 5 . 

T h e  P e titio n e r su b m its  th a t th e  w h o le  e x e rc is e  is to  a c q u ire  3 .5 6  P e rc h e s  

of th e  P e titio n e rs  lan d  a n d  n o t to  w id e n  th e  e x is tin g  ro a d . S h e  fu rth e r  

su b m its  th a t by th is a c q u is itio n  th e  b e n e fit  w ill o n ly  a c c ru e  to  p re m is e s  

N o . 2 5 9 /5 A  a n d  2 5 9 /5 .  T h e  P e tit io n e r s u b m its  th a t th e s e  tw o  la n d s  w e re  

o rig in a lly  o n e  land  o w n e d  b y  th e  4 th  R e s p o n d e n t a n d  th e s e  tw o  p re m is e s  

h a v e  a c c e s s  fro m  th e  G a lle  R o a d . T h e  p u rp o s e  of th e  ac q u is itio n  of th e  

P e tit io n e r’s lan d  is s o le ly  to  p ro v id e  th e  4 th  R e s p o n d e n t a c c e s s  to  th e
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G a lle  R o a d  th ro ug h  P e ir is  R o a d  a n d  th is  acqu is ition  h as  b e e n  in itiated  by  

th e  5th  R e s p o n d e n t using  his political p o w e r to  th e  ben efit of his fa th e r the  

5th  R e s p o n d e n t.

T h e  P e tit io n e r fu rth e r su b m its  th a t a s  e v id e n t from  th e  sa id  S ec tion  2  

notice th e  R e s p o n d e n t p ro po ses  to  acqu ire  3 .5 6  perches  of the Petitioner’s 
lan d  p u rp o rte d ly  on  th e  b a s is  to  c o n n e c t th e  ro ad  w h ich  runs b e tw e e n  

p re m is e s  N o . 2 7 1  a n d  2 7 3  G a lle  R o a d , M t. L av in ia  to  P e iris  R o a d , But the  

P la n  P 5  filed  in th is  c a s e  s h o w s  th a t th e  ex is tin g  ro ad  is to  b e  w id e n e d  
fro m  G a lle  R o a d  up to  P e ir is  R o a d . H o w e v e r  th e  S ec tio n  2  notice  only  

d e a ls  w ith  lot 8  a n d  not lots 1 to  7  d e p ic te d  in th e  sa id  p la n . T h is  c learly  

d e m o n s tra te s  th a t th e  w h o le  e x e rc is e  is to  a c q u ire  3 .5 6  p e rc h e s  of the  

P e tit io n e r’s lan d  a n d  not to  w id e n  th e  ex is tin g  ro ad . S h e  fu rth er subm its  

th a t th e  S e c tio n  2  n o tice  th a t w a s  p u b lis h e d  d e s c rib e s  w ith  p rec is ion  th e  

portion  of th e  lan d  th e  s ta te  in te n d s  to  a c q u ire  from  th e  P e titio n e r’s land. 
T h e  sa id  o rd e r h a s  ta k e n  a w a y  th e  duty  v e s te d  on th e  A cqu iring  O ffic er in 

a s c e rta in in g  th e  su itab ility  o f th e  lan d  fo r th e  in te n d e d  pub lic  purpo se . 
S e c tio n  2  n o tice  is p u b lis h e d  in a n  a r e a  fo r th e  p u rp o s e  of investig ating  

a n d  a s  c e rta in in g  th e  su itab ility  of th e  lan d  requ ired  for th e  public purpo se  

a n d  th e  notice  in q u estio n  h ad  identified  th e  land  in question  an d  there fo re  

th e  sa id  n o tice  is o f no  fo rc e  o r e ffe c t in law  an d  h e n c e  th e  notice  of the  

p u rp o rte d  acq u is itio n  is u n law fu l, a rb itra ry , cap ric io u s  an d  mala fide and  

h a d  b e e n  m a d e  w ith o u t jurisd ic tion .

T h e  4 th  a n d  5th  R e s p o n d e n ts  in th e ir o b jec tio n s  h a v e  s ta ted  th a t th e  

sa id  a c q u is itio n  is b e in g  d o n e  in o rd e r to  e x p a n d  th e  w id th  of th e  p res en t 
foot pa th  of 3ft. to  10ft. ro ad  w a y  fo r th e  b en efit of th e  res id en ts  of th e  a re a  

a n d  th e  m e m b e rs  of th e  pub lic . All th e  re s id e n ts  of th e  a r e a  w h o s e  lands  

a re  b e ing  a ffe c te d  by th e  p roposed  road w id en ing  h a v e  given their consent 
to  th e  sa id  w id e n in g  w h e re a s  th e  P e tit io n e r is th e  o n ly  party  w h o  h as  

o b je c te d  to  th e  sa id  ro ad  w id en in g  an d  th e re fo re  th e  3rd  R e s p o n d e n t has  

b e e n  fo rc e d  to  ta k e  th e  m a n d a to ry  s te p  of acq u irin g  a  m inor portion of the  

P e tit io n e rs  lan d  a t th e  re q u e s t of th e  local au thority . T h e  petition  of th e  

re s id e n ts  of th a t a r e a  P1 a n d  th e  reso lu tion s  p a s s e d  by th e  M u n ic ip a l 
C o u n c il P 2 , P 3  a n d  P 4  a re  a n n e x e d  to  su p p o rt th is co n ten tio n .

T h e  1 st to  th e  3 rd  R e s p o n d e n ts  su b m itted  th a t on an  ap p lica tio n  d a ted  

1 0 th  M a rc h  2 0 0 0  fo rw a rd e d  by th e  M in is try  of P ro v in c ia l C o u n c ils , th e  

M in is try  o f L a n d s  in itia ted  ac tio n  to  a c q u ire  th e  land  in q u e s tio n . T h e
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p re d e c e s s o r - in -  o ffic e  to  th e  1st R e s p o n d e n t b e in g  s a tis fie d  th a t th e  

purpo se  of this acquisition  b e ing  a  public o n e  g a v e  d irec tions u n d e r S ec tion  

2  o f th e  sa id  A ct. T h e  1 st R e s p o n d e n t su b m itted  th a t h e  w a s  a ls o  sa tis fied  

th a t th e  p u rp o se  of th is  acqu is itio n  w a s  to  e x te n d  th e  ro a d  fro m  G a ll R o a d  

up to  P e ir is  R o a d , M o u n t L a v in ia . H e n c e  h e  d ire c te d  th e  3 rd  R e s p o n d e n t  

th e  ac q u irin g  o ffic e r to  c a u s e  a  n o tic e  in a c c o rd a n c e  w ith  s e c tio n  2 (2 )  of 
th e  L a n d  A cqu is itio n  A ct. T h e  3 rd  R e s p o n d e n t p u b lis h e d  th e  s a id  n o tic e  

on 2 2 n d  N o v e m b e r 2 0 0 0 .

T h e  s u b m is s io n s  o f th e  1s t to  th e  3 rd  R e s p o n d e n ts  a r e  th a t th e  sa id  

land  is re q u ire d  fo r w id e n in g  o f th e  e x is tin g  ro ad  a n d  to  c o n n e c t th e  s a m e  

to  th e  P eiris  R o a d . F u rth e r th e  re s id en ts  w h o  live a lo n g  th e  sa id  ro a d  h a v e  

given  their co n se n t fo r th e  ta k e o v e r of portions o f th e ir land  to  th is  p u rp o se . 

T h e re fo re  th e re  is n o  n e c e s s ity  to  a c q u ire  la n d s  to  w id e n  th e  sa id  ro ad . 
B u t a  portion  o f th e  P e tit io n e r ’s lan d  w a s  id e n tifie d  fo r th e  p u rp o s e  of 

co n n e c tin g  th e  sa id  ro ad  to  th e  P e ir is  R o a d  fo r th e  b e n e fit  o f th e  p u b lic  

a n d  th a t is w h y  s te p s  a re  b e in g  ta k e n  to  a c q u ire  th a t p ortio n  o f th e  lan d . 

T h e  P etitioner’s co n ten tion  th a t th e  portion of th e  P e titio n er’s lan d  ac q u ire d  

is fo r th e  b e n e fit  of th e  4 th  R e s p o n d e n t w a s  d e n ie d  b y  th e  1st to  th e  3 rd  

R esp on d en ts .

T h e  P e tit io n e r’s s u b m iss io n  th a t th e  lan d  th a t h a s  to  b e  a c q u ire d  fo r  a  

pub lic  p u rp o s e  sh o u ld  not b e  id e n tified  w ith  p rec is io n  a t th e  s ta g e  of 
p ub lish in g  S ec tio n  2  n o tice  b u t it c a n  o n ly  b e  id e n tified  a fte r  in v e s tig a tin g  

a n d  a s c e rta in in g  th e  su itab ility  of th e  lan d  re q u ire d  fo r th e  p u b lic  p u rp o s e  

c a n n o t b e  a c c e p te d . T h e  L a n d  M a n u a l h a s  la id  d o w n  th e  p ro c e d u re  th a t  

h as  to  b e  fo llo w ed  in c a s e  of acqu is itio n  of lan d  fo r pub lic  p u rp o s e . C la u s e  

2 4 8  of th e  M a n u a l p ro v id e s  fo r th e  p ro c e d u re  th a t h a s  to  b e  fo llo w e d  b y  a  

G o v e rn m e n t D e p a rtm e n t o r a n  A u th o rity  th a t n e e d s  a  lan d  fo r a  p u b lic  

purpo se . It p ro v ides  th a t b e fo re  a  G o v e rn m e n t D e p a rtm e n t o r an  A u thority  

m a k e  a  re q u e s t fo r ac q u is itio n  th e  o ffic e rs  of th e  re le v a n t G o v e rn m e n t  

D e p a rtm e n t o r A u thority  shou ld  c o n d u c t a  p re lim in a ry  inves tig a tion  b e fo re  

iden tify in g  a  lan d  fo r th a t p u rp o s e . T h e s e  o ffic e rs  sh o u ld  c o m p a re  th e  

lan ds  a v a ila b le  in th e  a re a  a n d  identify  a  lan d  for th e  sa id  p u rp o s e  k e e p in g  

in line w ith  th e  p ro v is io n s  la id  d o w n  in C la u s e  2 4 8 (a )  (1 )  to  (1 2 ) .  B y  th is  

pro cess  th e  officers of th e  re le va n t G o v e rn m e n t D e p a rtm e n t o r an  A uthority  

h a v e  to  first identify  a  land  fo r th e  sa id  p ub lic  p u rp o s e  a n d  a fte r  iden tify in g  

th e  land  only a  requ es t could  b e  m a d e  to th e  M in is te r o f lands for acqu isition . 

T h e  M in is te r of lan ds  a fte r  th e  re c e ip t o f a  re q u e s t issu es  a  d irec tio n  to  th e
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ac q u irin g  o ffic e r of th e  a r e a  in w h ich  th e  sa id  lan d  is s itu a ted  to  publish  a  

n otice  a s  p ro v ided  in S ec tio n  2  to  in v es tig a te  w h e th e r th e  land  identified  is 

s u ita b le  fo r  th e  sa id  p ub lic  p u rp o s e . W ith o u t identify ing  a  lan d , if S ec tio n
2  n o tic e s  a re  is s u e d  on  s e v e ra l lan d s  in a n  a r e a  fo r th e  p u rp o se  of 
in v es tig a tio n  it w ill c a u s e  in c o n v e n ie n c e  to  th e  pub lic  an d  at th e  s a m e  

tim e  th e  acqu iring  authority  m a y  incur u n n e c e s s a ry  liabilities u nd er section
3  of th e  sa id  A c t.

T h e  P e tit io n e r in th is  ap p lica tio n  is s e e k in g  to q u a sh  th e  o rd er P 4 B  

m a d e  b y  th e  1 st R e s p o n d e n t. T h e  sa id  o rd e r is in fac t is not a n  o rd e r but 
a  n o tic e  u n d e r S e c tio n  2  o f th e  L a n d  A cqu is ition  A ct. T h is  no tice  is to  

in v e s tig a te  fo r s e lec tin g  a  lan d  fo r pub lic  p urpo se .

In D . C . Jayawardana vs . V.PSilvd '> th e  court h e ld  th a t certiorari does  

n ot lie  a g a in s t a  p e rs o n  u n les s  h e  h a s  le g a l au th ority  to  d e te rm in e  a  

q u e s tio n  a ffe c tin g  th e  rights of s u b je c ts  an d , a t th e  s a m e  tim e , h as  th e  

d u ty  to  ac t ju d ic ia lly  w h e n  h e  d e te rm in e s  such  q u e s tio n s .

Administrative Law b y  H .W .R .W a d e  &  C .F . F o s ter, N in th  E dition  th e  

a u th o rs  in p a g e s  6 1 1 ,6 1 2  &  6 1 3  s ta te s  :

“A s  th e  law  h a s  d e v e lo p e d , ce rtio rari an d  prohib ition  h a v e  b e c o m e  

g e n e ra l re m e d ie s  w h ich  m a y  b e  g ra n te d  in re s p e c t of a n y  d ec is iv e  

e x e rc is e  of d iscretion  by an  authority  h av in g  public functions, individual 
o r c o lle c tiv e . T h e  m a tte r  in q u e s tio n  m a y  b e  an  ac t ra th e r th an  a  legal 
d ec is io n  or d e te rm in a tio n , such  as  th e  g ran t or re fu s a l of a  licen se , th e  

m a k in g  of a  ra ting  list on  w ro n g  p rinc ip les , tak in g  o v e r of a  schoo l, th e  

d is m iss a l of e m p lo y e e s  w h o  h a v e  sta tuto ry pro tection , or th e  issue of a  

s e a rc h  w a rra n t. T h e y  will lie w h e re  th e re  is s o m e  p re lim inary  d ecis ion , 
a s  o p p o s e d  to  a  m e re  re c o m m e n d a tio n , w h ich  is a  p rescrib ed  step  in a  

sta tu to ry  p ro ces s  w hich  lea d s  to  a  decis ion  affecting  rights e v e n  though  

th e  p re lim in a ry  d ec is io n  d o e s  not im m e d ia te ly  a ffe c t rights itself”

“If co n fus ion  an d  co m p lication  a re  to b e  av o id ed  jud icial rev iew  m ust 
b e  a c c u ra te ly  fo rc u s s e d  upon  th e  ac tu a l e x is te n c e  of p o w e r an d  not 
upon  th e  m e re  p re lim in a ries . T h e  H o u s e  of Lords p e rh a p s  a p p rec ia ted  

th is p o in t in re fu s in g  to  re v ie w  le tte rs  in w h ich  a  M in is te r re fu s ed  to  

a c c e p t th a t leg is la tion  a b o u t u n fa ir d ism issal an d  re d u n d a n c y  p ay  w as  

s e x u a lly  d is c r im in a te  o r c o n tra ry  to  E u ro p e a n  c o m m u n ity  law . T h a t  

w a s  a  c a s e  of p re m a tu re ty , w h e re  th e  iss u e  w a s  not ripe fo r re v ie w ”.
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In th is  in s tan t c a s e  on a n  a p p lic a tio n  of th e  M in is try  o f P ro v in c ia l 
C o u n c ils  d a te d  1 0th  M a rc h  2 0 0 0  to  th e  M in is try  o f L a n d s , th e  M in is te r  o f 
Lan ds , th e  1 st R e s p o n d e n t d e c id e d  u n d e r section  2  of th e  L an d  A cquisition  

A c t th a t a  lan d  in a n  a r e a  s p e c ifie d  in th e  re q u e s t is n e e d e d  fo r  a  p u b lic  

p u rp o se . A  n o tice  w a s  p u b lis h e d  u n d e r s e c tio n  2 (2 )  o f th e  sa id  A c t to  

in v e s tig a te  a  lan d  fo r s e le c tin g  a  lan d  fo r th e  sa id  p u b lic  p u rp o s e . In th is  

ins tan t th e  d ec is io n  o f th e  1 st R e s p o n d e n t u n d e r sectio n  2  is th a t a  lan d  in 

a  spec ific  a r e a  is n e e d e d  fo r p ub lic  p u rp o s e . To  iden tify  a  lan d  in th a t a r e a  

fo r th e  sa id  p u b lic  p u rp o s e  is th e  fu n c tio n  o f th e  re q u e s tin g  M in is try . T h e  

M in ister of L an ds  u n d e r section  2  d irec ts  th e  acq u irin g  o fficer to  in v es tig a te  

b y c a u s in g  a  n o tice  u n d e r sectio n  2  w h e th e r  th e  lan d  id e n tified  is s u ita b le  

fo r th e  sa id  public p urpo se . T h e  d irec tion  of th e  M in is te r u n d e r sectio n  2  or 

th e  a c t of th e  ac q u irin g  o fficer u n d e r th is  sec tio n  is not a  d ec is io n  a ffe c tin g  

th e  rights of a  person  but an  investigation  w hich  le a d s  to a  re c o m m e n d a tio n  

to  th e  M in is te r th a t th e  sa id  lan d  is e ith e r  s u ita b le  o r n o t s u ita b le  fo r th e  

sa id  purpo se . T h e  M in is te r a fte r  co n s id e rin g  th e  su itab ility  o f th e  sa id  lan d  

a s  p ro v id e d  in se c tio n  4 (1 )  o f th e  sa id  A c t m a k e s  a  p re lim in a ry  d e c is io n  

to  a c q u ire .

T h e  d ec is io n  th a t is c h a lle n g e d  in th is  a p p lic a tio n  is P 4 B , a  n o tice  

u n d e r sectio n  2  o f th e  L a n d  A cq u is itio n  A c t to  in v e s tig a te  a  lan d  a n d  th is  

inves tig a tion  w ill n o t n e c e s s a rily  resu lt in a  s u b s e q u e n t acq u is itio n  o f th a t  

land. T h e re fo re , this is not a  d e c is iv e  e x e rc is e  of d iscretion  by th e  M in ister. 

T h e  first d e c is iv e  e x e rc is e  of d is c re tio n  b y  th e  M in is te r  u n d e r th e  L a n d  

A cqu is itio n  A c t a ffe c tin g  th e  rights of a  p e rs o n  is m a d e  a t th e  s ta g e  of 

sectio n  4 (1 )  o f th e  sa id  A ct. A t th is  s ta g e  th e  p e rs o n  w h o  h a s  a n  in te re s t  

in th e  lan d  co u ld  o b je c t to  th e  ac q u is itio n  of th e  lan d  a s  p ro v id e d  b y  th a t  

sectio n . T h e re fo re , s e e k in g  a  w rit o f ce rtio ra r i to  q u a s h  a  n o tic e  u n d e r  

section  2  o f th e  L an d  A cqu isition  A ct m a rk e d  P 4 B  o r fo r a  w rit o f p rohib ition  

a t th is s ta g e  from  ta k in g  a n y  s te p s  to  a c q u ire  a n y  p a rt o f th e  P e tit io n e r ’s 

land  is p re m a tu re  a n d  not rip e  fo r re v ie w . T h e re fo re  th e  c o u rt d is m is s e s  
th is ap p lica tio n  w ith o u t costs .

IMAM, J. - 1 a g re e ,

Application dismissed.

Ed. Note.: The Supreme Court in SC SP  CA 166/05 on 04.07.2006 refused 
Special Leave to the Supreme Court.


