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Criminal Procedure—Charge against, several accused for same offence—Evidence 
called by one accused—Applicable to all— Crown’s right of reply—  
Criminal Procedure .Code, ss. 237 (2) and 296 (2).
Where several accused are indicted for the same ollencc and one of 

them calls evidence,' which is generally applicable to all, the Crown has 
the right of reply only against the accused on whose behalf evidence is

A S E  hettrd before Soertsz J. and a -Fury at the 4th W estern  Circuit..

M . T. <lc S . Am  erase!; e r e , K .C . (w ith h im  G co r je  Samara wick rente), for  
first accused .

C. S. B a rr  Kum arakulasinghe (w ith  him  Vernon IV ijetunge), for second  
accused.

Sri Nissanka (w ith  him  J. F em a n d op u lle), for third accused.

Srt Nissanka (w ith h im  S. N . Rajah), for fourth accused.

Siri Per era (w ith  him  P. S. W . A b eyw a n len e\  for fifth accused.

E . H . T. G w ta sek ere , C .C . (w ith  him  ./. A. P. C herubim , G .C .), for the 
Crow n.

N ov em b er? ., 1943. S o e r t s z , ! .—

T h e question  has arisen on ce  again in regard to the circum stances 
in w hich  the C row n  is en titled  to  the right o f reply to the case for  the 
defen ce . There is no d ifficu lty  in  answ ering that question  in a case 
in w hich a single accu sed  is charged on an in d ictm en t; bu t in a case 
such  as h is w here 5 accused  are involved  in the indictm ent th e answer 
is n ot so easy in view  o f  the phraseology  o f  the sections o f our Criminal 
P rocedure C ode dealing w ith  this m atter. In  E ngland the question 
appears to- be w ell settled  now . T h e la test edition  o f A rcb ib o ld 's  
“  P leading E v id en ce  and P ractice  in Crim inal Cases "  (1943) puts the 
m atter thus at pages 18 and 182 : —

‘ ‘ I f  tw o prisoners are in d icted  generally- for the sam e offence and one
ca lls  w itnesses it seem s that Counsel for  the prosecution  is entitled  to  a

led.

1943.



SOEBTSZ J .—King r. Kitchilan. 23

general reply . B u t  if  th e oS en ces  are separate and th ey  m igh t h ave  
been  separately  in d icated , h e can  rep ly  on ly  on  th e  case o f  th e party  
w ho has ca lled  w itn esses .”

I f  this princip le is applied  to  the presen t case  th e  C row n w ou ld  appear 
lo  have a right o f  rep ly  becau se a ll the prison ers here are generally  
indicted for the sam e o ffen ce. A gain  A roh ibold  com m en ts  on  the 
strength o f  several cases c ited  b y  h im  as fo llo w s : —

”  W here on  an in d ictm en t against several prisoners o n e  o f  them  
calls ev iden ce, w hich  is ap p licab le  to  .the cases o f  all, the prosecution  
has a general righ t o f  rep ly , a lthough  the oth ers ca lled  n o w itn e sse s .”  

A ccord ing to  this prin cip le  to o  th e  C row n  w ou ld  ap pear to  h ave  a  right 
„)f reply in th is instance because it  is q u ite  c lear  th at th e ev id en ce  o f  
Drs. Karunaratne and Sinnadurai to  m en tion  o n ly  those w itnesses ca lled  
by the secon d  accused , is ap p licab le  to  the case  o f  a ll th e  accused . 
In d eed  in  v iew  o f  the defen ce  set up by  the secon d  accu sed  in  his statem en t 
from  the d o ck  th at ev id en ce  is m ore ap p licab le  to  th e ca ses  o f  the other 
accused than to  that o f  the secon d  accused .

B u t w hat is to  be decid ed  by  m e in  I’egard to  th e true v iew  o f  the 
m atter in the ligh t o f the provisions o f  ou r C rim inal P roced u re  C ode 
w ithout resort to  the E nglish  la w  has to  be  d ec id ed  in  the m a n n er p rovided  
by section  6 o f  the C rim inal P roced u re  C ode . T h ere are tw o sections 
o f  our C od e  relating to  the qu estion  raised here. S ection  237 (2) says—  

”  T h e  prosecuting  C ou n sel shall su b je ct  to  th e  prov ision s o f  su b 
section  2 o f  section  296, be  en titled  to  rep ly  on  any ev id en ce  g iven  
bv or on  behalf o f  the accu sed  ”  and section  296 (2) en acts  that “  w hen  
at any trial the ev id en ce  fo r  the d e fen ce  con sists  on ly  o f  th e ev id en ce  
o f  the person or persons charged  as the case m a y  be, the prosecution  
shall n ot h ave the right o f  r e p ly .”

T h e e ffect o f  these su b-section s read togeth er appears to  m e  to  be  qu ite 
c learly  that the on ly  ev id en ce  tendered by  the d e fen ce  is the ev id en ce  
o f  the accused  person o r  persons con cern ed  and th at there is n o  righ t o f 
reply . B u t  in a ca se  in w hich  ev id en ce  “  is g iven  on  beh a lf o f  the 
accused  ”  in  a case  in w hich  several person s are con cern ed  the resu lting  
position is am biguous. T h ose  sections d o  n ot say or en a ct w h a t is to  be 
u nderstood  b y  the w ords ”  on  beh a lf o f  the accu sed  ”  in  a case  w here 
there are m ore than one accu sed . T h ey  d o  n ot say w hat th e position  
w ould be if o n ly  one accu sed  led  ev id en ce  and th e oth er refra ined  from  
doing so. I t  w ould  be u nfa ir to  g ive  th e C row n th e  right o f  rep ly  to  the 
d e fen ce  o f  the a ccu sed  in  su ch  a case  m ere ly  b ecau se  for in stan ce one o f 
the accused  ca lled  w itnesses to  p ro v e  an alibi fo r  h im se lf. Such  ev id en ce  
w ould  n ot be  ev id en ce  g iven  on  beh a lf o f  th e o th er  a ccu sed . B u t  in m y  
opinion the subm ission  m ade b y  C row n  C ou n sel on  th is occa sion  is very  
im pressive. H e  righ tly  says th at the ev id en ce  o f  th e w itnesses ca lled  
b y  the secon d  accused  in th is case is ev id en ce  led  on  beh a lf o f  all the 
accused inasm uch  as it is in ten d ed  to  ben efit the case  o f  each  and every  
one o f  them . I  shou ld  h ave  accep ted  th at su bm ission  and ru led  that- 
prosecuting  C ounsel has a righ t o f  rep ly  in the c ircu m stan ce  bu t fo r  the 
v iew  p u t forw ard by  defen d in g  C ou n sel th a t the p rosecu tion ’s substantial
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right o f  reply  cun be  im paired or even  c ircu m vented  by  appropriate 
strategic m ethods. B u t  in  the p ractice  obtain ing in  our Courts the 
position  has been  different and Crow n C ounsel have as a  rule been 
con ten t w ith  a reply  to  th e  case o f  the accused  w ho actually  calls w itnesses 
in to the w itness b ox  regardless o f  the question  w hether their ev idence 
accrues to  the ben efit o f the oth er accused  as w ell or n ot leaving the last 
w ord ’ to  th e  C ounsel w ho d o  n ot p u t w itnesses in to the w itness box . 
T hat practice  was u pheld  by  m y  brother H earne J . in th e case o f  King v. 
Romanis Perera  1 a case sim ilar to  th is in regard to  the question  raised 
here, and although I  d o  n ot find m y se lf, i f  I  m ay  say so  m ost resp ect
fu lly , able to  endorse that v iew  w holehearted ly, I  think I  ou gh t to  follow  
it and con ten t m y se lf w ith  expressing the hope that if in case the question 
should arise before  th e  C ou rt o f  Crim inal A pp ea l w e will have the benefit 
o f an authoritative ruling on the point. I  therefore rule that Counsel 
for the secon d  accused  shall address the Jury  first and the Crow n Counsel 
shall reply  to  h im  and that the other Counsel shall address the Jury 
thereafter in due order.

i t  AT. L. 8. i V .


