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F u n d a m e n ta l r ig h ts  - E x p u ls io n  o f  th e  p e titio n er  fr o m  a w o rk sh o p  - 
F reed o m  o f  speeclx , a s s e m b ly  a n d  a sso c ia tio n  - Article 14(1) (a), (b) a n d  (c) 
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The petitioner w as the C hairm an of a non-goverm ental organization. 
One of its objects was the estab lishm ent of the M uturajawela United 
Peoples O rganization  [MUPO). The organization  w as aim ed at 
im plem enting the M uturajaw ela M aster Plan for the development of 
the M uturajaw ela/N egom bo Lagoon Area. There was some tension 
between politicians and  o thers regarding the M uturajawela Project, 
so m uch so, the President herself appeared to have decided to instruct 
M embers of Parliam ent against interfering with the M aster Plan imple
m entation  process.

On 5 .1 .1999, the petitioner w as invited by the C hairm an of the 
C entral Environm ental Authority to a ttend  a  w orkshop concerning 
the M uturajaw ela/N egom bo Lagoon System. While the petitioner 
w as sea ted  a t  the  m eeting place the l sl responden t (Member of 
Parliam ent for the area) and  the 2nd respondent (Chairman. W attala 
P radesh iya  Sabha) who were there  w ith the 3 rcl-5 lh respo n d en ts  
(Members of the Pradeshiya Sabha) told the petitioner th a t he should 
be kept ou t of the meeting. W hen the petitioner protested, the 
2nd responden t and  others assau lted  him; and  on the instructions of the 
1st and  2nd responden ts the M anager of "the M arsh” the venue of 
the  m eeting and police officers requested the petitioner to leave and 
seek  m edical trea tm en t. The petitioner left the place, m ade a 
com plaint to the Pam unuw a Police S tation  and received treatm ent at 
the R agam a Hospital.
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Held :

(1) The conduct of the responden ts co nstitu tes executive ac tio n , charge
able to the State.

(2) T he I s'. 2 nd, 3 rd 4"' a n d  5"' r e s p o n d e n ts  v io la te d  th e  
petitioner's fundam ental righ ts guaran teed  by Article 14(a) and  (c) of 
the Constitution.

Per Amerasinghe. J .

“Where a person ac ts  un d er colour of h is office or to the ex ten t th a t in the 
opinion of the C ourt he or she  appears to the  public to be exercising 
official functions, or panoplied with S ta te  power, su ch  conduct may be 
attribu tab le  to the S tate  as executive ac tion .”

Per Am erasinghe. J .

“The unfetted in terchange of ideas from diverse and  an tagonistic  
sources, however unorthdox or controversial, however shocking or 
offensive or d istu rb ing  they may be to the elected rep resen tatives of 
the people or any section of the population, however hateful to the 
prevailing clim ate or opinion, even ideas w hich a t the tim e a vast 
majority of the people and  their elected represen tatives believe to be 
false and  fraught w ith evil consequences, so long as they are lawful, 
m ust not be abridged."
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APPLICATION for relief for infringem ent of fundam ental rights.

R. K. W. C o o n e se k e re  with J . C. W e lia m u n a  for petitioner

P a d m a s ir i N a n a y a k k a r a  with T ille k a s ir iA la h a k o o n  for 1 - 5 respondents.

Cur. a du . uull.

Decem ber 08, 1999 
AMERASINGHE, J.

There w as a non-governm ental organisation known as the 
Jan o d h ay a  Sajeew ana Kendraya. The petitioner was the 
C hairm an /C h ief A nim ator of the organization. The organiza
tion w as a  non-political com m unity based  centre. One of its 
m ain achievem ents w as the estab lishm ent of the M uturajawela 
United Peoples O rganization (MUPO). The organization aimed
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at im plem enting the M uturajaw ela M aster Plan initiated by 
the G reater Colombo Economic Com m ission for the su s ta in 
able developm ent of the M uturajaw ela /  Negombo Lagoon 
area.

It would appear th a t there w as som e tension between 
politicians and  o thers who were concerned w ith the im plem en
tation of the M uturajaw ela Project. At a m eeting with Her 
Excelleny the President a t w hich the petitioner w as p resen t the 
subject of political interfernce w as taken  up  and  the President, 
according to the m inu tes of the m eeting, was to “in s tru c t the 
Members of Parliam ent from the area  to refrain from interfer
ing with the  m aster plan im plem entation p rocess”.

The petitioner w as invited by the C hairm an of the C entral 
Environm ental A uthority in collaboration with the Integrated 
Resources M anagem ent Program m e in W etlands to a ttend  a 
w orkshop on the 5“’ of Ja n u a ry  1999 on the estab lishm en t of 
an  Academic N etw ork/Com m ission R esearch on the  In te
grated M uturajaw ela and  M arsh and  Negombo Lagoon Sys
tem.

According to the petitioner, he proceeded to the m eeting 
place and  took his sea t w hen one C handana  Perera informed 
the petitioner th a t the 1st respondent w as w aiting outside to 
m eet the petitioner.

The petitioner w ent up  to the 1st respondent who w as with 
the 2nd to the 5lh respondents and  abou t 20 o ther persons. 
W hen the petitioner inquired why he had  been sum m oned, the 
1st and  2nd respondents told the petitioner th a t he should  be 
kept ou t of the meeting; otherw ise the. 1st and  2nd respondents 
would not allow the m eeting to s ta r t and  to continue. W hen the 
petitioner protested  and  inquired as to w hat right the 1st to the 
5th respondents had  to prevent the petitioner from partic ipa t
ing in the meeting, the 2nd respondent and  o thers had  a s 
sau lted  the petitioner. The 1st and  the  2nd responden ts told the 
M anager of “The M arsh”, a t which the m eeting w as to be held,
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th a t if the m eeting w as to continue the petitioner should be 
asked to leave. Police officers as well as the M anager appealed 
to the petitioner to go and seek medical treatm ent. The 
petitioner thereafter left the place and w ent to the Pam unugam a 
Hospital. After he had  m ade a sta tem en t a t the Pam unugam a 
Police S tation, the petitioner was directed to the Ragarna 
Hospital w here he w as treated.

The 1st respondent sta tes  th a t he and the 2ml to the 5,h 
respondents were invited to participate in the m eeting and that 
he and  the said respondents were Waiting outside the meeting 
hall until the proceedings commenced. Upon seeing the 
petitioner he “inquired from him about the involvement of his 
organization in the project". The petitioner in tu rn  questioned 
the respondent as to w hat right he had to ask  th a t question 
and  sta ted  fu rther th a t he had  “done a better service in the area 
and  th a t he could not show his m ight to him" and th a t he was 
not "scared of thuggery” and  stated  th a t the 151 respondent was 
a “th u g ”. W hen the petitioner becam e abusive the crowd 
“becam e restless” and  the M anager of the prem ises with the 
help of the  Police “requested  and  persuaded  the petitioner to 
leave the prem ises so th a t the meeting could proceed smoothly". 
The petitioner “being persuaded" left the prem ises and the 
m eeting com m enced thereafter. The l sl respondent was h u rt 
by the petitioner's description of him  as a “thug" and  made a 
com plaint to the Pam unugam a Police about the incident.

In the com plaint m ade by the 1st respondent to the Police 
the I s' respondent sta ted  th a t the petitioner asked him why he 
w as looking for him. T hat is more consisten t with the 
petitioner's version th a t the 1st respondent sen t for him ra ther 
th a n  the 1st respondent's  version th a t he happened to m eet the 
petitioner outside the m eeting hall. The 1st respondent stated 
th a t he asked  the petitioner “abou t the involvement of his 
organization in the project.” One would have expected him as 
the M ember of Parliam ent for the area to have known of the 
involvement of MUPO in the M uthurajaw ela Project. In fact in 
parag raph  3 of his affidavit the 1st respondent adm its th a t he
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was aware th a t MUPO w as “participating  in d iscussions over 
this project.” The 1st responden t does not deny th a t the 
petitioner w as assau lted  b u t s ta te s  th a t he left the  hall due to 
“persuasion” by the Officer in Charge of the Police S tation  and  
by the M anager of the m eeting place. On the o ther hand , the 
Medico Legal Report furn ished  by the 1st responden t shows 
tha t the petitoner's com plaint th a t he w as a ssau lted  w as 
consistent w ith his narra tio n  of the incident. In fact, the 
sta tem ent by the  petitioner to the Police as  well as  the 
statem ent m ade to the Ju d ic ia l Medical Officer, Colombo 
North on 6 /1 /9 9  show  th a t som e people p resen t were more 
than  merely “restless”. Admittedly, there  w ere no detectable 
external injuries and  no abnorm alities found after observation 
of any head injury. However, he suffered from tenderness in 
the shoulder region w hich the Medical Officer s ta ted  could 
have been su sta ined  due to an  assau lt.

Admittedly, learned counsel for the responden ts  rep ea t
edly stated  th a t the 1st to 5th responden ts  were p resen t on the 
occasion of the w orskhop as  invitees. So w as the petitioner. 
The 1st to 5th responden ts  were there, in the w ords of learned 
counsel appearing on the ir behalf, a s  “elected representatives 
of the people." They were no t there as private citizens nor as 
legislators b u t as  persons w hose views were sough t on the 
promotion and  im plem entation of policy relating to certain  
aspects of an  im portan t project of public significance. As such , 
it might be reasonably inferred, they were seen by the convenor 
of the w orkshop, the C entral E nvironm ental A uthority, as well 
as by the police officer an d  M anager of the venue of the m eeting 
who were said to have “p ersu ad ed ” the petitioner to leave the 
place, as well as  by the  o ther invitees, as persons exercising 
functions attached  to the ir offices and  positions. They were 
present and  were seen to be exercising the ir official duties, 
business or functions.

In the c ircum stances, in my view, the ir conduct is therfore 
chargeable to the S tate. W here a  person  ac ts  u n d er colour of 
his office or to the ex ten t th a t in the  opinion of the  C ourt he or
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she appears to the public to be exercising official functions, 
or panoplied with S tate  power. Such conduct may be a ttr ib u t
able to the S tate  as executive action. See per Sharvananda. J . 
(as he, then was) in Velmurugu v. A. G. and O t h e r s per 
Fernando J . in Wijeratne v. Vijitha Perera and Others.12' per 
Fernando, J . in Faiz u. Attorney General & Others}3' per 
Fernando, J .  in Deshapriya and Another u. Municipal Council 
Nuwara Eliya and Two Others}4' per Amerasinghe. J . in 
Upaliratne and Others v. Tikiri Banda and Others}5' per 
A m erasinghe. J . in Palihenage Don Saranapala u. S. A. D. B. R. 
Solanga Arachchi and Others}5' per A m erasinghe. J .  in 
Wickrematunga v. Anuruddha Ratwatte and Others'71 a t pp. 
220-221; per De Silva. C. J . in Rahuma Umma v. Berty 
Premalal Dissanayakd8'.

The respondents sta ted  th a t the petitioner left the place 
because he was “persuaded" by a police officer and  by the 
person in charge of the m eeting place to leave the prem ises. He 
w as not prevailed upon by some legitimate process to leave the 
place voluntarily. He did leave the place. Such a course of 
action, in my opinion, was forced upon the petitioner by the 
hostile circum stances created by the I s' to 5lh respondents. 
The petitioner it seem s w as a capable and v irtuous fighter on 
behalf of the rights of the people. Indeed it seem s th a t precisely 
because he w as a valiant and, moreover, formidable fighter on 
their behalf, representing as he did about 1000 families in the 
a rea  over which the 1st to 5th respondents also had authority, 
the 1st to 5lh respondents who had their own programm e 
resen ted  his participation a t the workshop.

The upsho t of the incident was th a t the petitioner could 
not participate a t the w orkshop. And in the process the 
petitioner was prevented from exercising his fundam ental 
rights of freedom of speech and expression, the freedom of 
peaceful assem bly and  freedom of association guaranteed by 
Article 14(1) (a), (b) and  (c) of the Constitution. Those are not 
absolu te  rights; they are rights th a t may be curtailed in the 
extraordinary  circum stances set ou t in Article 15 of the
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Constitution. It w as no p a rt of the case of the  1st to 5lh 
respondents th a t their case fell w ithin such  extraordinary  
circum stances. With regard to the  alleged violation of the 
Constitution they offered no defence a t all, except to suggest 
th a t they had nothing to do w ith the  non-partic ipation  of the 
petitioner since the petitioner had  been “p ersu ad ed ” by the 
M anager of the m eeting place and  the Police to leave the place 
so th a t the m eeting could go on “sm oothly”.

The 1st to the 5th responden ts  h ad  in tim idated the peti
tioner by assau lting  him  or instigating or perm itting  the 
assau lt and  inducing or encouraging the  Police and  the 
M anager of the m eeting place to “p e rsu ad e” the petitioner to 
leave the prem ises, com m ending to him , perhaps, the  view 
tha t 'The better p a rt of valour is d iscretion” (Henry IV, Part I,
v. IV. 120).

I am of the view th a t the  l sl to 5 th responden ts  thereby 
effectively prevented the petitioner from exercising his rights 
of freedom of speech, peaceful assem bly and  freedom of 
association guaran teed  by the  C onstitution.

Leave to proceed h ad  been gran ted  in respect of the alleged 
violation of Article 11. The petitioner, an  accredited rep re
sentative of the public, was a ssau lted  in public. However, 
learned counsel for the  petitioner did not w ish to press the 
m atter, and  therefore 1 m ake no observations in th a t regard.

‘T he theory of freedom of expression, as Thom as Em erson 
observed, “is a  sophisticated  and  even complex one. It does not 
come natura lly  to the ordinary  citizen b u t needs to be learned. 
It m ust be resta ted  and  reiterated  not only for each genera tion , 
b u t for each new situation." P erhaps the 1st to the 5th 
respondents, a lthough they were "elected representatives of 
the people”, found it difficult to u n d ers tan d  the  system  of 
freedom of expression as envisioned by the language of 
the Constitution. In C hanna Pieris v Attorney General and  
Others,1911 endeavoured to explain a t som e lenght the  in trinsic 
bases of the right to freedom of expression, nam ely, the desire
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to discover the tru th , the need of every m an and woman to 
achieve personal fulfilment, and  the dem ands of a democratic 
regime. It seem s th a t the case before me calls for a reiteration 
of w hat w as said in Pieris. Instead of burdening this judgm ent 
w ith a repetition of w hat was said. I would call attention to the 
observations m ade in th a t judgm ent a t pages 130-142. I 
should, however, like to say the following by way of em phasis, 
having regard to the fact th a t learned counsel repeatedly 
referred to the fact th a t the Is' to the 5th respondents were 
"elected representatives of the people".

As elected representatives of the people, they were adm it
ted to office upon solemnly declaring and  affirming or swearing 
to the best of their abilities to "uphold and defend the Consti
tu tion  . . ." Article 4(d) of the C onstitution provides th a t "the 
fundam ental rights which are by the Constitution declared 
and  recognized shall be respected, secured and advanced by 
all the organs of goverment, and shall not be abridged, 
restric ted  or denied, save in the m anner and to the extent 
hereinafter provided." The 1st to the 5lh respondents failed to 
adhere to the directions given in Article 4(d).

As the “elected representatives of the people", they ought, 
in my view, to have appreciated the fact th a t the continued 
vitality of free speech is essential if dem ocracy is to flourish and 
indeed if dem ocratic institutions like Parliament and Pradeshiya 
S abhavas of which, w ith j ustification, they proudly announced 
them selves to be m em bers, were to survive.

The representative of the m ajority of electors are en trusted  
w ith the  powers of the State; b u t such  powers are exercised 
w ithin a  framework of constitu tional restra in ts  designed to 
guaran tee  to all citizens certain  fundam ental rights which are 
se t ou t in C hapter III of the Constituion. These rights, 
including the right of free speech and  the cognate rights of 
freedom of assem bly and  association, are im portant both as 
values into them selves, benefitting the individual, and as 
having an  in strum en ta l value, bringing aggregate benefits to 
society.
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Freedom of though t and  expression is an  ind ispensable 
condition if Sri Lanka is to be m ore th a n  a  nom inally rep re
sentative democracy. Holmes, J .  in U.S. v. Schw im ner ,(101 
observed th a t “If there is any principle of the  C onstitu tion  th a t 
more imperatively calls for a ttach m en t th a n  any other, it is in 
principle of free thought, no t free though t for those who agree 
with us b u t freedom for the though t th a t we h a te .” Speech, in 
the sense of expression by w ords or deeds is the way in w hich 
thoughts are m ade know n to o thers. Speech concerning 
public affairs is m ore th a n  self-expression: it is the  essence of 
self-government. To m ake an  inform ed and  educated  decision 
in choosing his or her elected representative, in deciding to 
vote for one group of persons ra th e r  th a n  ano ther, a citizen 
m ust necessarily have the opportun ity  of being inform ed and  
educated with regard to proposed policies. M embers of the 
public and  their representatives, like the petitioner, m u s t be 
able to freely and  openly, w ithout previous re s tra in t of fear of 
harassem ent, d iscuss su ch  m a tte rs  an d  obtain  clarification so 
as to be able to form judgm en ts  affecting their own lives. 
Moreover, it is only by d iscussion  th a t proposals adduced  can 
be modified so th a t m easu res  desired by the voter can  be 
brought about. The 1st to the 5 lh responden ts  it seem s failed 
to notice th a t the  right of free speech enhances the con tribu 
tion to social welfare, w hich enlarged the prospect for ind i
vidual self-fulfilment.

Between elections, it is only th rough  free debate  and  
exchange of ideas th a t the  elected m ajority can  be m ade 
responsive to and  reflect the will of the  people. The election of 
representatives does not imply th a t they m ay do as they will. 
Members of the public m u st be free to influence intelligently 
the decisions of those persons for the  time being em powered 
to act for them  in m atters  w hich m ay affect them selves. Every 
legitimate in terest of the people or a section of them  should  
have the opportunity  of being m ade know n and  felt in the 
political process. There are m any m atte rs  of public concern, 
either because they arise  in betw een elections and  canno t be 
decided by universal suffrage or because  they are  not based  on
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political loyalties or preferences, are nevertheless m atters on 
which the individual citizen m ust com m unicate his or her 
ideas if representative democracy is to work. The evidence 
adduced shows th a t the M uthurajaw ela United Peoples Or
ganization. of which the petitioner was the Chairm an and 
Chief Animator, m anifested the qualities of an organization 
concerned with the rights of people in the relevant geographi
cal area. The health  of a society of self-government is nurtured  
by the contributions of individuals to its functioning. No 
person or group of persons, not even m ajorities and elected 
representatives of the people, can in my view, claim to have a 
monopoly of good ideas. Many a strange and singular idea 
has in time, th rough argum ent and debate, had the power to 
get itself accepted as the tru th . The unfettered interchange of 
ideas from diverse and  antagonistic sources, however uno r
thodox or controversial, however shocking or offensive or 
d isturb ing  they may be to the elected representatives of the 
people or any sector of the population, however hateful to the 
prevailing clim ate or opinion, even ideas which a t the time a 
vast majority of people and  their elected representatives 
believe to be false and fraught with evil consequences, so long 
as they are lawful, m u st not be abridged.

There is a vital societal in terest in the continued vitality of 
free speech. It is only the vigorous preservation of an  un inh ib 
ited m arket place of ideas th a t will ensu re  th a t tru th  will 
ultim ately prevail. Cf. Red Lion Broadcasting Co. u. F. C. C.,1111 
Federal Communications Commission u. League of Women 
Voters,(121. As Ju stice  Holmes observed in Abrams v. United 
States f 31 “Persecution of the expression of opinions seem s to 
be perfectly logical. If you have no doubt of your prem ises or 
your power and  w ant a  resu lt w ith all your heart you naturally  
express your w ishes in law and  sweep away all opposition. To 
allow opposition by speech seem s to indicate th a t you th ink  
the speech im potent, as w hen a m an says th a t he h as  squared 
the circle, or th a t you do no t care w holeheartedly for the result, 
or th a t you doubt either your power or your prem ises. But
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when m en have realized th a t time h as  u p se t m any fighting 
faiths, they m ay come to believe even m ore th an  they believe 
the very foundations of their own conduct th a t the u ltim ate 
good desired is be tte r reached by free trade  in ideas - th a t the 
best test of tru th  is the power of the though t to get itself 
accepted in the com petition of the m arket, and  th a t tru th  is the 
only ground upon  which their w ishes safely can  be carried out. 
That a t any ra te  is the theory of our C onstitution." An 
assum ption underlying Article 14(1) (a) of the  C onstitu tion  is 
tha t speech can rebu t speech, p ropaganda will answ er p ropa
ganda and  th a t free debate of ideas will re su lt in the  w isest 
policies, a t least for the time being.

In the m atte r before us, no t only did the actions of the I s' 
to the 5th respondents prevent the petitioner from exercising 
his right of free speech, b u t they also violated his associational 
rights relating to his expressive activities. The effective 
advocacy of both public and  private poin ts of view, particu larly  
controversial ones, is undeniably  enhanced  by group associa
tion. Cf. National Association for the Advancement of Colored 
People v. Alabama Ex rel. Patterson,ll4). Indeed, freedom of 
association is an  ind ispensable m eans of preserving other 
individual liberties like free speech. It h a s  been desribed as 
“the matrix, the ind ispensable  condition of nearly every other 
form of freedom". Palko v. Connecticut,1151 see also Chanrta 
Pieris (supra) a t pp. 143-147. According protection to collec
tive effort on behalf of shared  goals is especially im portan t in 
preserving political and  cu ltu ra l diversity and  in shielding 
dissident expression from suppression  led by the m ajority and 
their elected representatives. Ju s tic e  Jack so n  in WestVirginia 
State Board of Education v. B arnette.1161 cited with approval in 
Wijeratnev. VijithaPereraandOthers. (supra) said; “Thosew ho 
begin coervice elim ination or d issen t soon find them selves 
exterm inating d issen ters. Com pulsory unification of opinion 
achieves only the unanim ity  of the graveyard. It seem s trite 
b u t necessary  to say th a t the  F irst A m endm ent w as designed 
to avoid these ends by avoiding these beginnings."
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For the  reasons s ta ted  in  my judgm ent, I declare th a t the 
first, second, third, fourth  and  fifth respondents violated the 
petitioner’s fundam ental rights guaranteed by Article 14( 1) (a),
(b) and  (c) of the Constitution.

In the  light of the  observations m ade heretofore, the 
violation of the petitioner’s fundam ental rights of freedom of 
speech, assem bly and  association deserves to be described as 
reprehensible.

I m ake order th a t the  first, second, third, fourth and fifth 
respondents shall each pay the petitioner a sum  of Rs. 50,000 
w ithin th ree m onths of the date of th is Order.

I m ake fu rther order th a t the  first, second, third, fourth 
and  fifth respondents shall each pay the petitioner a  sum  of 
Rs. 5000 as costs w ithin three m onths of the date of the 
Order.

WIJETUNGA, J . - l agree.

GUNASEKERA, J . - I agree.

R elief granted.


