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S A IB O , A pp ellan t, and J A Y A W A R D E N A , R espondent.

80— C. R . Tangalla, 17,002.

Last Will_Property left to granddaughter and her husband—On death of one,
the property to vest in survivor and children—Devolution of property— 
Repugnancy of subsequent clause.
Where the last will by which a testator devised property to hia grand- 

daiighter Eliza and her husband provided as follows: —
(a) In case the said two persons be blessed with children, and while

such childen arc alive, both or one of them should die . . . .  
the same should devolve on any one of the said two persons 
that may be living and their children . . . .

(b) As the devolving according to the above devises of the movable
and immovable property belonging to me is to occur after the 
demise of Eliza, none of my property, is to be alienated by 
Eliza or her husband or any other person.

Held, that the intention of the testator was that on the death of Eliza 
or her husband the property should vest in the survivor and the children.

Held, further, that the direction in clause (b) did not override the 
clear words of clause (al.

AP P E A L  from  a ju dgm en t o f  the C om m issioner o f R equests,
Tangalla. j

E . B . W ikrem an ayake  for defen dan t, appellant.

C. E . S. P erera  (w ith  h im  J. A . O beysekera ) for  plaintiffs, respondents.

Cur. adv. vult.

J u ly  17, 1944. K euneman J .—

T h e  principal poin ts argued in this appeal relate to  the construction  
o f  th e last will P 8 , and to  prescription . D on a  Johana E kanayake died 
lea v in g  a last w ill (P 8 ) by  w hich  the property  in question  in this case was
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d ev ised  to  her granddaughter E liza  an d  her husband D av id  O beysekera 
M udaliyar. A fte r  m aking prov ision  for  the case  o f  E liza  having n o 
ch ildren ,— w e are n o t con cern ed  w ith  these p rovision s,— -toe la st w ill 

con tinu ed , “  T h at in  case the said tw o  persons (v iz ., E liza  and  her husband)
. . . . b e  blessed  w ith  ch ildren , and w hile su ch  ch ildren  are liv ing
both  or on e o f  th em  should  d ie  . . . .  the sam e shou ld  d evolve

o n  any one o f  th e  said tw o p erson s th at m a y  be  liv ing  and their
■children

D avid  O beysekera died  about 1899, and E liz a  in 1933. T here were 
ch ildren  o f  the m arriage.

There has been  earlier litigation  con cern in g  this, last w ill. I n  C . R . 
Taiigalla, 16,183 (see P  1 to  P  6) th e  h eirs o f  S am poe, a ch ild  o f  E liza  
w ho had predeceased  her, sued th e d efendants, and  th e  presen t plaintiffs 
were also added as defendants. T h e  C om m ission er h e ld  in  th e case  th at 
Sam poe h aving  pred eceased  h is m oth er had  lost h is rights u nder the 
(idei com m issum . In  appeal this finding w as n o t su pported , bu t Soertsz J . 

•dismissed the appeal on an oth er ground . H e  stated— “  T h e  w ill states 
•cuite c learly  that on  the death  o f  E liz a  or h er husband D a v id  O beyesekera
the prop erty  (is to) v es t  in  the su rv ivor  o f  them  and their  ch ildren . "
Soertsz J . h e ld  th at the defen dan ts w h o  h ad  b een  in  ex clu sive  possession  
s in ce  1899 had  p rescribed  for  the property .

In  the presen t case to o  it  appears th at Eliza- by  D  1 o f  1899 purported  
to sell th is property  am ong  others to  th e defen dan ts w ith  au th ority  o f 
c o u r t  fo r  defraying the expenses o f  D a v id  O beysek era ’s testam entary  
case. S ince that date the defen dan ts h av e  been  in exclu sive  possession  
o f  this property.

I t  w as argued th at th e C. R . case is res ju d ica ta . I  d o  n o t agree w ith 
th is con ten tion . T h ere w as no issue raised betw een  the presen t p la intiffs 
and  the presen t defen dants in th at case, and the present p la intiffs were 
on iy  jo ined  to  g ive them  notice  o f  the action  because th ey  w ere also 
co -ow n ers , and th ey  took  no part in the proceed ings.

T he case, h ow ever, is o f  im p ortan ce  becau se  it con ta in s a d ecision  as to 
th e  m eaning o f  the last w ill, w h ich  I  sh ou ld  ord inarily  be  d isposed  to  
fo llow . C ounsel for th e  respondents, h ow ever, argues th at Soertsz J. 
has n ot taken in to  accou n t a further clause in the last w ill P  8 :  T h is clause 
states “  th a t as the devolv ing , a ccord ing  to  th e a b ov e  devises, o f  the 
m ovable  and im m ovable  property  be long in g  to  m e  is to  occu r  a fter  the 
dem ise o f  E liza , none o f  th e property  is to  be  alienated  by  E liza  oi
lier husband or any o th er  person  ” .

I  m ay  sa y  that I  d o  n ot agree that, there is in th is clause an im p e ra t iv e ' 
d irection  th at th e  p rop erty  shou ld  on ly  d ev o lv e  on  the death  o f  E liza . 
I t  should  be n oted  th at the w ords relied  u pon  are o n ly  added as an 
explanation  o f  the d irection  against alien ation . I  d o  n ot th ink  there is  an 
in tention  to  over-ride the c lear  w ord s occu rrin g  earlier. T h e  explanation  
is  not accurate , or rather is n ot com p le te . H a d  there b een  any im perative 
force in  th e  w ords relied  u p on , a  repugn an cy  w ou ld  h ave  arisen in  th e 
w ill, bu t I  d o  n ot th ink  the w ord s w ere in ten ded  as an im perative  
d irection .
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I f  the interests o f  the fidei commiaaarii, v iz.— E liza  and her children—  
vested  in  1899, there can  be n o qu estion  but that the defendants have 
acquired a  title by  prescription .

I allow the appeal and se.t aside the judgment of the Commissioner 
with costs, und dismiss the plaintiffs' action with costs.

Appeal allovoed.


