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MARK RAJANDRAN VS. FIRST CAPITAL LTD., FORMERLY, 
COMMERCIAL CAPITAL LTD.,

SUPREME COURT
DR. SHIRANI BANDARANAYAKE, ACTING C. J .  
RATNAYAKE, J . ,  AND 
EKANAYAKE, J .
S. C. H. C. (C. A.) LA NO. 2 8 9 / 2 0 0 9  
WP/HCCA/COL. NO. 6 7 / 2 0 0 7  (F)
D. C. COLOMBO NO. 17543/M R  
JUNE 7th, 2 0 1 0

O a th s  a n d  A ffirm a tio n s  O rd in a n c e  -  S e c tio n  4  -  p ro v is io n s  as  to  h o w  
a n  o a th  s h o u ld  be g iven  -  S ec tio n  5  -  o n ly  e x e m p tio n  to  S ection  4  -  
S u p re m e  C o u r t  R u le s  -  R u le  2  -  e v e ry  a p p lic a tio n  fo r  sp e c ia l leave  to 
a p p e a l s h o u ld  be m a d e  b y  w a y  o f  p e tit io n  &  a ff id a v it  -  R u le  6  -  an  
a p p lic a tio n  c o n ta in s  a lle g a tio n  o f  fac ts  w h ic h  c a n n o t be  verified b y  
re fe re n c e  to th e  ju d g m e n t  o r  o rd e r o f  th e  L o w e r C o u r t  in  re s p e c t o f  
w h ic h , leave  is  so u g h t, s h o u ld  th e  p e t it io n e r  a n n e x  in  s u p p o rt o f  such  
a lle g a tio n  a n  a ffid a v it?

The petitioner preferred an  application for leave to appeal to the 
Suprem e Court from a judgm ent of the Provincial High Court of the 
W estern Province (Sitting in Colombo).

When the m atter was taken up for support the respondent took up a 
prelim inary objection to the affidavit filed by the petitioner in term s of 
the provisions of the O aths and Affirmations Ordinance.

The respondent contended th a t in the affidavit, the petitioner has 
averred th a t he is a C hristian and had m ade oath. Having averred that 
he being a  C hristian in the affidavit, in the ju ra t, the petitioner had 
affirmed to the averm ents before the Ju stice  of Peace.

The respondent took u p  the objection on the basis th a t the affidavit filed 
by the petitioner is not in term s with the provisions contained in the 
O aths and Affirmation O rdinance, an d  therefore there is no valid affidavit 
an d  accordingly, the petitioner h as not complied with the Supreme 
C ourt Rules of 1 9 9 0 .
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Held:

(1) Rule 2 read w ith Rule 6  of the Suprem e C ourt Rules, 1 9 9 0 , clearly 
indicate th a t an  application for leave should be m ade by way 
of a  petition w ith affidavit an d  docum ents in support of th a t 
application.

(2) The O aths an d  Affirmations O rdinance, deals with the law relating 
to O aths an d  Affirmations in judicial proceedings an d  for other 
purposes. W hilst Section 4  deals w ith the provisions, where oaths 
to be m ade by persons, the exem ptions to the said, Section is 
referred to in Section 5  of the O aths an d  Affirmations O rdinance.

(3) If a  person does not come w ithin the category of religions referred 
to in Section 5  of the O aths an d  affirm ations O rdinance, the 
exemption would not be applicable to him  to m ake an  affirm ation 
instead of the o ath  he should have m ade.

Per Dr. B andaranayake, Acting C. J . ,  -

“Rule 2  read w ith Rule 6  of the Suprem e C ourt Rules, 1 9 9 0  clearly 
indicate th a t an  application for leave should be m ade by way of a  
petition with affidavits an d  docum ents in su p p o rt of th a t application. 
In such circum stances, it is th e affidavit th a t  b reath es life into 
the petition. It would therefore be futile to a ttem p t to su p p o rt an  
application, where leave is sought against the judgm ent w ithout a  
valid affidavit.”

C ases re ferred  to:

(1) R a tw a tte  v. S u m a th ip a la  (2 0 0 1 ) 2 SLR 5 5

(2) K u m a ra s ir i a n d  a n o th e r  v. R a ja p a k s h a  (2 0 0 6 ) 1 SLR 3 9 5

(3) N a n a y a k k a ra  v. K y o to  K y u m a S . C . (Spl.) L. A. No. 1 1 5 / 2 0 0 8  S. C. 
S.CM 1 .1 0 .2 0 0 9

AN APPLICATION for leave to appeal from a  judgm ent of the Provincial
High C ourt of the W estern Province (sitting in Colombo), on a  prelim inary
objection taken.

K. K a n a g  Is w a ra n , P. C. with M . U. M . A li S c b ry  an  L. J a y a k u m a r  for the
Plaintiff -  Appellant -  Petitioner.

R o m e s h  d e  S ilv a  P. C. with H a r s h a  A m a r a s e k e r a  for the R espondent -
Respondent.

C u r.a d v . vult.
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June 07th, 2010
DR. SHIRANI BANDARANAYAKE, ACTING, C. J.

This is an application for leave to appeal form the 
judgment of the Provincial High Court of the Western Province 
(sitting in Colombo) (hereinafter referred to as the High Court) 
dated 01.10.2009. By that judgment the High Court had 
affirmed the judgment of the District Court dated 02.02.2007 
and dismissed the appeal instituted by the plaintiff-appellant- 
petitioner (hereinafter referred to as the petitioner).

The petitioner preferred an application for leave to appeal 
before this Court.

When this application was taken up for support, learned 
President’s Counsel for the defendant-respondent-respondent 
(hereinafter referred to as the respondent) took up a 
preliminary objection on the basis that the affidavit dated 
05.11.2009 filed by the petitioner, is not in terms with 
the provisions contained in the Oaths and Affirmations 
Ordinance and therefore the petitioner has not complied with 
the Supreme Court Rules of 1990.

Learned President’s Counsel for the respondent 
contended that in the affidavit, the petitioner has clearly 
averred that he is a Christian and had made oath. However, 
having averred that he being a Christian in the affidavit and 
making oath, in the jurat, the petitioner had affirmed to the 
averments before the Justice of Peace.

In support of his contention, learned President’s Counsel 
for the respondent referred to the decisions in Ratwatte v. 
Sumathipalaw and Kumarasiri and another v. RajapakshaP'1. 
Learned President’s Counsel for the respondent also drew our 
attention to section 4 of the Oaths and Affirmations Ordinance
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which sets out the provisions as to how oaths should be given 
and submitted that the only exemption to the provisions 
contained in section 4 of the Oaths and Affirmations 
Ordinance, is given in section 5 of the said Ordinance.

The Oaths and Affirmations Ordinance, deals with the 
law relating to Oaths and Affirmations in judicial proceed­
ings and for other purposes. Whilst section 4 deals with the 
provisions, where oaths to be made by persons, the exemptions 
to the said section is referred to in section 5 of the Oaths and 
Affirmations Ordinance. The said section 5 reads as follows:

"Where the person required by law to make an oath-

fa) Is a Buddhist, Hindu or Muslim, or o f some other religion 
according to which oaths are not of binding force; or

(b) Has a conscientious objection to make an oath, 
he may, instead of making an oath, make an 
affirmation. ”

It is therefore clearly evident that since the petitioner 
does not come within the category of religions referred to 
in section 5 of the Oaths and Affirmations Ordinance, the 
exemption would not be applicable to him to make an 
affirmation instead of the oath he should have made.

In Ratwatte v. Sumathipala (supra) the Court of Appeal 
had to consider whether the affidavit was defective in a 
matter, where the deponent had stated that he is a Christian 
and had made oath whilst the jurat had stated that the 
deponent had affirmed. In that the Court of Appeal had held 
that the affidavit in question was defective. In Kumarasiri 
v. Rajapaksha (supra), the Court of Appeal had considered 
not only the validity of the affidavit, but also the necessity
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in having an affidavit along with the petition to consider an 
application for revision. In considering the question of filing 
a valid affidavit, Somawansa, J. had stated that it is the flesh 
and blood of the affidavit, which gives life to the skeleton in 
the petition.

Considering sections 4 and 5 of the Oaths and Affir­
mations Ordinance, stated above, it is quite clear that the 
affidavit filed by the petitioner is not in terms with the afore­
said provisions and therefore cannot be accepted as a valid 
affidavit.

Learned President’s Counsel for the petitioner, contended 
that although reference has been made in Rule 6 of the 
Supreme Court Rules 1990 of filing an affidavit, the said 
filing of an affidavit is not a mandatory requirement and 
therefore there is no necessity to file an affidavit along with 
the petition, which has clearly set out the facts relevant to the 
application. It was further contended that the requirement 
of an affidavit arises only when there is a necessity to ascer­
tain facts which cannot be verified and therefore the applica­
tion could be considered only on the petition even though the 
affidavit filed is defective.

Rule 2 of the Supreme Court Rules, 1990 states that 
every application for special leave to appeal to the Supreme 
Court should be made by way of a petition together with 
affidavits and documents in support thereof as prescribed by 
Rule 6.

A careful perusal of Rule 2 of the Supreme Court Rules, 
1990 as stated in Nanayakkara v. Kyoko Kyuma{3) clearly 
indicates that affidavit is filed in support of the application 
as prescribed by Rule 6 of the Supreme Courts Rules, 1990. 
The emphasis is given to the petition and the affidavit and the
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other documents become secondary to the petition, as they 
are filed for the purpose of supporting the application.

Rule 6 of the Supreme Court Rules, 1990, clearly refers 
to the instances, where an affidavit and other documents 
have to be filed by the petitioner along with his application. 
Accordingly when an application contains allegations of fact, 
which cannot be verified by reference to- the judgment or 
order of the lower Court, in respect of which, leave is sought, 
the petitioner shall annex in support of such allegation an 
affidavit or other relevant documents.

Rule 2 read with Rule 6 of the Supreme Court Rules, 
1990 clearly indicate that an application for leave should be 
made by way of a petition with affidavits and documents in 
support of that application. In such circumstances, it is the 
affidavit that breathes life in to the petition. It would therefore 
be futile to attempt to support an application, where leave 
is sought against the judgment of the High Court without a 
valid affidavit.

For the aforementioned reasons, the preliminary objection 
raised by learned President’s Counsel for the respondent is 
upheld. This application is accordingly dismissed.

There will be no costs.

RATNAYAKE, J. -  I agree.

EKANAYAKE, J. -  I agree.

Preliminary objection upheld.

Application dismissed.


