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Penal Code, sections 32, and 380 - Robbery -Convicted - Bail pending appeal 
referred by High Court - Criminal Procedure Code, section 404-Bail Act, No. 30 
of 1997-Jurisdiction of the Court of Appeal to grant bail- Exceptional 
circumstances? - Could the order of the High Court be revised?

The accused -appellant - pe titioner was convicted o f the offence of robbery of 
gold and sentenced to a term of 10 years R. I. and a fine. The application for 
bail m ade to the High C ourt w as refused. The accused appellant thereafter 
moved the Court Appeal for bail. The exceptional c ircum stances urged were 
(a) that the petitioner is suffering from  a rare blood condition where he m ust be 
treated in a hospital where such facilities are available. (2) d isruption of his 
studies (3) that appeal would take time.

HELD
BALAPATABENDI, J. W IJEYARATNE, J. AND ABREW , J.

(1) It is a settled princip le tha t the release of a person on bail pending 
appeal to the C ourt of Appeal w ill only be granted in exceptional c ircum stances.
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Per Abrew, J.

“ If the  H igh C ourt Judge 's  o rde r is co rrect, tha t there  are  no exceptional 
c ircum stances the order canno t be revised. Revisionary powers should be 
exercised where a m iscarriage o f justice has occurred due to  a fundamental 
rule o f procedure being vio lated, but only when a strong case is made out 
am ounting to  a positive m iscarriage o f justice."

Balapatabendi, J . and Wijeyaratne, J.

(i) It is to be noted that the respondent has not denied the fact that the 
accused  a ppe llan t needs spec ia lised  trea tm en t as sta ted in the 
Medical C ertificate and such treatment could not be given by the Prisons 
Authorities in the Prisons Hospital or in a hospital.

(ii) In the Court o f Appeal it w ill take at least more than one year for this 
appeal to be taken up - so that the final determ ination of the appeal 
may take m any years and it could be considered as a long delay to 
determ ine the appeal.

(iii) Im portant points o f law namely - com m on intention and actus reus not 
been applied in evaluating the evidence by the High Court, the position 
taken up in the judgm ent that the 2nd accused appellant was caught 
red handed is questionable.

(V) The father of the accused appellant had been a cancer patient when 
this application was filed and had been recom mended by Professor 
Silva, to allow the accused appellant to see his father on humanitarian 
grounds.

The m atters above could be considered as exceptional circumstances. 

Abrew, J dissenting :

(i) “T here  is no ev idence  be fo re  C ourt tha t the pe titio n e r’s health 
condition cannot be treated e ither at the prison hospital or at any 
hospital in Sri Lanka.

(ii) Delay in preparation o f the appeal brief and the delay in taking up the 
argum ent - considering the facts of this case-do not come under the 
category of exceptional circum stances.

APPLICATION for bail pending appeal.

Cases referred to :

1. Q vs Rupasinghe Perera - 62 N LR 238
2. K vs Keerala - 48NLR 202
3. Q vs Cornells Silva - 74NLR 113
4. Salahudeen vs Attorney General - 77NLR 262.



CA Ediriweera vs Attorney General 21

5. Jayantha Silva vs Attorney General - (1997) 3 Sri LR 117
6. Ramuthamotheram Pillai vs Attorney General - SC 141775
7. Vanik Incorporation LTd. vs Jayasekera - (1997) 2 Sri LR 365
8. Q vs Liyanage - 65 NLR 289 at 291
9. King vs Mathuratta -  54 NLR 493
10. Kama! Addaraarachchi vs Attorney General (2000)3 Sri LR 393
11. R vs Cooray - 51 NLR362
12. Harbajan Singh vs State of Punjab - (1977) Cr LR 1424

Dr. Ranjith Fernando for accused appellant petitioner.
Yasantha Kodagoda, Senior State Counsel for Attorney -General.

Cur.adv.vult.
August 2, 2005
SISIRA DE ABREW, J. -  (Dissenting)

T h e  accused  appellan t - petitioner (petitioner) w a s  convicted  of th e  o ffen se  

of ro b b e ry  of go ld  v a lu e d  a t R s . 2 ,9 2 8 ,7 2 0 .  a n d  s e n te n c e d  to  a  te rm  o f 1 0  

y e a rs  rigorous im p ris o n m e n t on  3 0 .0 3 .2 0 0 4  by th e  le a rn e d  H ig h  C o u rt of 

C o lo m b o . In a d d itio n  to  th e  a b o v e  s e n te n c e  a  f in e  o f R s .5 0 0 0  w a s  a ls o  

im p o s ed  in d e fau lt o f w h ich  a  te rm  o f 2  y e a rs  im p ris o n m e n t w a s  im p o s e d . 
B eing  agg rieved  by th e  said  conviction an d  s e n te n c e  th e  petitioner pre fe rred  

a n  a p p e a l to  th is  co u rt. A fte r  th e  c o n v ic tio n  th e  p e t it io n e r  m a d e  a n  

ap p lica tio n  fo r bail p e n d in g  a p p e a l, w h ich  a p p lic a tio n  w a s  re fu s e d  b y  th e  

le a rn e d  H igh  C o u rt J u d g e  on 3 1 .0 1 .2 0 0 5 .  B e in g  a g g r ie v e d  b y  th e  sa id  

o rd e r th e  p e titio n er p re fe rre d  th e  p re s e n t a p p lic a tio n  fo r b a il to  th is  co u rt.

T h e  le a rn e d  H ig h  C o u rt J u d g e  re fu s e d  th e  a p p lic a tio n  fo r b a il on  th e  

g ro u n d  th a t th e  p e titio n er h ad  not e s ta b lis h e d  e x c e p tio n a l c irc u m s ta n c e s . 

It is n e c e s s a ry  to  c o n s id e r w h e th e r  th e  re fu s a l o f th e  ap p lica tio n  fo r bail by  

th e  le a rn e d  H ig h  C o u rt J u d g e  on th e  sa id  b a s is  w a s  c o rre c t o r n o t. In 

d e c id in g  th is  q u e s tio n  it is p e rtin e n t to  c o n s id e r w h e th e r  th e  B a il A c t, N o . 

3 0  of 1 9 9 7  (th e  B ail A c t) h a d  ta k e n  a w a y  th e  re q u ire m e n t to  e s ta b lis h  

e x c e p tio n a l c irc u m s ta n c e s  in g ra tin g  bail p e n d in g  a p p e a l. In Queen \ /S  

Rupasinghe Pererain B a s n a y a k e  C J  w ith  S a n s o n i J a n d  S in n a th a m b y  J 

a g re e in g  re m a rk e d  a s  fo llo w s “B ail is not g ra n te d  b y  th e  C o u rt o f C r im in a l 

A p p e a l u n les s  th e re  a re  e x c e p tio n a l c irc u m s ta n c e s ”. S a m e  v ie w  w a s  

e x p re s s e d  in King Vs Keerala(2) Queen V s Cornells Silva131 Salahudeen 
V s Attorney General<4) Jayantha Silva Vs the Attorney General Ramu 
Thamotheram Pillai Vs Attorney General(4) (C o n s id e re d  by G u n a s e k a ra  J 

in J a y a n th i S ilv a ’s c a s e .)
3 -CM6576
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T h u s  it is s e e n  from  th e  a b o v e  jud ic ia l d ec is ions , to  re le a s e  a  convicted  

p risoner on bail th e re  m ust b e  excep tio na l c ircum stances . S in c e  the ab o ve  

c a s e s  a re  d e c id e d  p rior to  th e  e n a c tm e n t of th e  Bail A ct, it is s a fe  to  

c o n c lu d e  th a t th e  re q u ire m e n t to  e s tab lis h  ex c e p tio n a l c irc u m sta n c es  in 

a n  ap p lica tio n  fo r bail p e n d in g  a p p e a l ex is ted  e v e n  prior to  th e  e n a c tm e n t  

o f th e  B a il A ct.

S in c e  I a m  d e a lin g  w ith  th e  leg a lity  of th e  o rd e r of th e  le a rn e d  H igh  

C o u rt J u d g e  it is n e ce ss ary  to  consider the re levant provisions w hich vested  

p o w e r w ith  th e  H ig h  C o u rt. T h e  re le v a n t p rovis ion  is section  3 3 3 (3 )  of th e  

C rim inal P ro ce d u re  C o d e  w hich  reads as  follows. “W h e n  an  a p p ea l against 
a  co nviction  is lod g ed , th e  H igh C o u rt m a y  sub ject to  subsection  (4 ) adm it 
th e  a p p e lla n t to  bail p e n d in g  th e  d e te rm in a tio n  of th e  a p p e a l b e  tre a te d  in 

su ch  m a n n e r  a s  m a y  b e  p re s c rib e d  b y  ru les  m a d e  u n d e r th e  P risons  

O rd in a n c e .” S o  w h e n  C o u rt g ra n te d  bail p en d in g  a p p e a l u n d e r section  

3 3 3 (3 )  of th e  C rim in a l P ro ce d u re  C o d e , convicted  prisoners w e re  re leased  

on  bail o n ly  in ex c e p tio n a l c irc u m sta n c es . It is now  n e c e s s a ry  to  co n s ider  

w h e th e r th e  sta tutory provisions re lating  to  granting  of bail h a v e  u ndergone  

a n y  c h a n g e s  a fte r th e  e n a c tm e n t of th e  Bail Act. T h e  re le va n t provision of 
th e  B ail A c t is sec tio n  2 0 (2 )  w h ich  re a d s  a s  fo llow s.

“W h e n  a n  a p p e a l ag a in s t a  conviction  by a  H igh C o u rt is p re fe rred , the  

H ig h  C o u rt m a y  su b je c t to  su b se c tio n  (3 ) re le a s e  th e  a p p e lla n t on bail 
p e n d in g  th e  d e te rm in a tio n  of his a p p e a l. A n  ap p e lla n t w h o  is not re le as ed  

on b a il sh a ll, p en d in g  th e  d e te rm in a tio n  of th e  a p p e a l b e  tre a te d  in such  

m a n n e r as  m a y  b e  p rescribed  by rules m a d e  under the Prisons O rd in an ce .” 
It is th e re fo re  s e e n  th a t sec tio n  3 3 3 (3 )  of th e  C rim in a l P ro c e d u re  C o d e  

w a s  in te rm s  id e n tica l w ith  sectio n  2 0 (2 )  of th e  Bail A ct. T h u s , s ta tu to ry  

p ro v is io n s  re la tin g  to  g ra n tin g  of bail p rior to  an d  a fte r th e  e n a c tm e n t of 
th e  B a il A c t re m a in  u n c h a n g e d . T h e re fo re  re q u ire m e n t to  es ta b lis h  

e x c e p tio n a l c irc u m s ta n c e s  to  g ran t bail p en d in g  a p p e a l should  ex ist e v e n  

a fte r  th e  e n a c tm e n t of th e  B ail A ct. I th e re fo re  hold  th a t th e  le a rn e d  H igh  

C o u rt J u d g e  w a s  correct w h e n  h e  concluded  that th e re  m ust b e  exceptional 
c irc u m s ta n c e s  to  re le a s e  a  c o n v ic te d  p ris o n e r on bail.

If th e  le a rn e d  H igh  C o u rt J u d g e ’s o rd e r on this point is co rrec t, should  it 

b e  re v is e d ?  R e v is io n a ry  p o w ers  should  b e  e x erc ise d  w h e re  a  m iscarriag e  

o f ju s tic e  h a s  o c c u rre d  d u e  to  a  fu n d a m e n ta l ru le  of p ro c e d u re  b e in g  

v io la te d , but o n ly  w h e n  a  strong  c a s e  is m a d e  out am o u n tin g  to  a  positive  

m is c a rr ia g e  of ju s tic e . Vide Vanik Incorporation Ltd7)V s Jayasekara.
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A p p ly in g  th e  p rin c ip le  la id  d o w n  in th e  a b o v e  c a s e  to  th e  is s u e  in 

q uestion , I hold  th a t th e  q u estio n  o f revision  o f th e  sa id  o rd e r o f th e  le a rn e d  

H igh  C o u rt J u d g e  d o e s  n o t a r is e  fo r c o n s id e ra tio n . O n  th is  g ro u n d  a lo n e  

petition  of th e  p e tit io n e r sh o u ld  b e  d is m is s e d .

In th e  c a s e  o f King V s  Keerala (S u p ra )  W ije w a r d e n a  J  h e ld  th a t “th is  

C o u rt (th e  C o u rt o f C r im in a l A p p e a l)  d o e s  not g ra n t bail in th e  a b s e n c e  of 

e x c e p tio n a l c irc u m s ta n c e s ” In Queen V s  Rupasinghe Perera (S u p ra )  

B a s n a y a k e  C J  w ith  S a n s o n i J  a n d  S in n a th a m b y  J a g re e in g  re m a rk e d  a s  

fo llo w s “B ail is n o t g ra n te d  b y  th e  Court of Criminal Appeal unless there 
a re  ex ce p tio n a l c irc u m s ta n c e s ”. In Queen V s  Cornelis Silva (S u p ra ) 113  

th e  a c c u s e d  h ad  b e e n  c o n v ic te d  of th e  o ffe n c e  of a tte m p te d  m u rd e r  a n d  

s e n te n c e d  to  te rm s  of fo u r y e a rs  r ig o ro u s  im p ris o n m e n t. T h e  a p p e lla n t ’s 

ap p lica tio n  fo r b a il p e n d in g  a p p e a l w a s  re fu s e d  o n  th e  g ro u n d  th a t no  

e x c e p tio n a l c irc u m s ta n c e s  h a d  b e e n  e s ta b lis h e d . In Salahudeen V s  

Attorney General (S u p ra )  th e  a c c u s e d  h a d  b e e n  s e n te n c e d  to  a  te rm  of 
th re e  y e a rs  rigorous im p ris o n m e n t on  a  co n v ic tion  fo r a tte m p te d  c u lp a b le  

h o m ic id e . S a m a ra w ic k ra m a  J  re fu s in g  th e  a p p e lla n t ’s a p p lic a tio n  fo r bail 
o b s e rv e d  a s  fo llo w s . “It is a  s e ttle d  p rin c ip le  th a t th e  re le a s e  o f a  p ris o n e r  

on bail p e n d in g  a n  a p p e a l to  th e  C o u rt o f C r im in a l A p p e a l w ill o n ly  b e  

g ra n te d  in e x c e p tio n a l c irc u m s ta n c e s ”. In Ramu Thamotheram PillaiVs 
Attorney General (S u p ra ) (C o n s id e re d  by G u n a s e k a ra  J in Jayanthi Silva’s 
c a s e ) th e  a p p lic a tio n  fo r bail m a d e  on b e h a lf  of th e  a p p e lla n t w h o  w a s  

s e n te n c e d  to  a  te rm  o f 7  y e a rs  rigorous im p ris o n m e n t w a s  re fu s e d  on th e  

ground th a t no  excep tio na l c ircu m stances h ad  b een  es tab lished . In Jayanthi 
Silva V s  th e  Attorney General (S u p ra ) G u n a s e k a ra  J h e ld  a s  fo llow s. “O v e r  

th e  years  a  princip le h as  e v o lv ed  through  jud icial d ec is ions that bail pen d in g  

a p p e a l fro m  co n v ic tio n  b y  S u p r e m e  C o u rt w o u ld  o n ly  b e  g ra n te d  in 

e x c e p tio n a l c irc u m s ta n c e s ”. O n  a  c o n s id e ra tio n  o f th e  a b o v e  ju d ic ia l 
d ec is io ns , it s e e m s  to  m e  th a t th e  re le a s e  o f a  p ris o n e r on  bail p e n d in g  an  

a p p e a l to  th e  C o u r t  o f A p p e a l  w ill o n ly  b e  g r a n te d  in e x c e p t io n a l  
c irc u m sta n c es . T h is  position  re m a in s  u n c h a n g e d  e v e n  if th e  a p p lic a tio n  is 

m a d e  u n d e r S e c tio n  4 0 4  o f th e  C rim in a l P ro c e d u re  C o d e . I h a v e  e a r lie r  

p o in ted  out th a t th e  re q u ire m e n t to  e s ta b lis h  e x c e p tio n a l c irc u m s ta n c e s  

to  g ra n t bail p e n d in g  a p p e a l e x is ts  e v e n  a fte r  th e  e n a c tm e n t o f th e  B ail 

A ct, N o .3 0  o f 1 9 9 7 . F o r th e  a b o v e  re a s o n s , I h o ld  th a t a n  a p p lic a tio n  for 

bail p e n d in g  a p p e a l w ill b e  a llo w e d  o n ly  in e x c e p tio n a l c irc u m s ta n c e s . It 
n o w  re m a in s  fo r m e  to  c o n s id e r w h e th e r  th e  p e tit io n e r h a s  e s ta b lis h e d  

excep tio na l c ircu m stances . T h e  p etitio n er h as  su b m itted  fo llow ing  g rounds
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a s  e x c e p tio n a l c irc u m s ta n c e s , (a )  T h e  p e titio n e r is su ffe rin g  from  a  ra re  
b lo o d  co n d ition  requ iring  re g u la r  a n d  fre q u e n t m e d ic a l tre a tm e n t an d  h e  

m u s t b e  tre a te d  in a  h o s p ita l w h e re  su ch  fac ilities  a re  a v a ila b le , (b )  
D isru p tio n  o f h is s tu d ies ; (c ) P re p a ra tio n  of a p p e a l b rief w o u ld  ta k e  tim e; 
a n d  (d ) T h e  d e la y  in ta k in g  up  th e  a p p e a l fo r a rg u m e n t.

L e a rn e d  c o u n s e l fo r th e  p e titio n e r p ro d u c e d  m e d ic a l ce rtific a te  P 6  in 

su p p o rt o f g ro u n d  (a )  a b o v e . B u t P 6  d o e s  not s ta te  th a t th e  p e titio n er’s 

h e a lth  co n d ition  c a n n o t b e  tre a te d  in a  h o sp ita l in S ri L a n k a . T h e re  is no  

e v id e n c e  b e fo re  th is  co u rt th a t th e  p e titio n er’s h ea lth  condition  can n o t be  

tre a te d  e ith e r a t th e  prison hospital or a t an y  hospital in Sri Lan ka . T here fo re  

g ro u n d  (a )  a b o v e  d o e s  no t c o m e  u n d e r ex c e p tio n a l c irc u m sta n c es . W ith  

regard  to  ground (b ) ab o ve , lea rn ed  counsel for the petitioner has subm itted  

a  d ip lo m a  c e rtific a te  m a rk e d  P 7 . T h e  p e titio n er c o m p le te d  his d ip lo m a  in 

M a y  2 0 0 0 . T h e  petitioner w as  convicted on 3 0 .0 3 .2 0 0 4 . T h e re  is no  ev idence  

to  su g g e s t th a t th e  p e titio n er h as  e n g a g e d  in a n y  s tud ies  a fte r his d ip lom a  

in M a y  2 0 0 0 . T h e re fo re  g ro un d  (b ) a b o v e  d o e s  not fall w ith in  th e  ca teg o ry  

o f e x c e p tio n a l c irc u m s ta n c e s .

G ro u n d  nos (c) an d  (d ) a b o v e  a re  th e  d e la y  in p rep ara tio n  of the ap p ea l 

b rie f a n d  th e  d e la y  in ta k in g  up th e  a p p e a l fo r a rg u m e n t.

In Queen V s  Rupasinghe Perera (supra) the m ain ground urged in support 
of th e  application (bail pending  ap p ea l) w a s  that the hearing  of the appellant’s 

a p p e a l w a s  like ly  to  b e  d e la y e d  a s  th e  p re p a ra tio n  of th e  transcrip t of 
short h a n d  n o te s  of th e  p ro c e e d in g s  w a s  like ly  to  ta k e  m o re  th an  usual 
tim e  ow ing  to th e  length of th e  trial in th e  course of w hich o ver 1 0 0  w itnesses  

w e re  e x a m in e d  a n d  m o re  th a n  4 0 0  ex h ib its  w e re  p ro d u ce d . B a s n a y a k e  

C J  re m a rk e d  a s  fo llow s ‘T h e  a p p lic a n t h as  not satis fied  court th a t this is a  

c a s e  in w hich  w e  should tak e  th e  exceptional and  unusual course of granting  

b a il”. T h e  a p p lic a tio n  fo r bail in th a t c a s e  w a s  re fu s ed .

W h e n  th e  p rin c ip les  la id  d o w n  in th e  a b o v e  c a s e  a re  ap p lie d  to  th e  

fa c ts  of th is  c a s e  g ro u n d  n os  (c ) a n d  (d ) d o  not c o m e  u n d e r c a te g o ry  of 

e x c e p tio n a l c irc u m s ta n c e s .

T h e  o th e r g ro un d  u rg ed  b y  th e  c o u n s e l fo r th e  p e titioner m a y  b e  se t out 

a s  fo llo w s , (a )  T h e  s u b je c t m a tte r  o f th e  ro b b e ry  w a s  fu lly r e c o v e r e d ; (b ) 
T h e re  is no  c la im a n t fo r th e  s u b je c t m a tte r  of th e  c h a rg e  (ite m s  of go ld );
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(d ) T h e  p e titio n e r w a s  c o n v ic te d  on th e  b a s is  o f c o m m o n  in ten tio n  ; T h e  

p e titio n e r is p re p a re d  to  fu rn is h  tw o  s u re tie s  o f v e ry  h igh  p ro fe s s io n a l-  

stand ing .

T h e s e  g ro un d s , in m y  v ie w , a re  no t e x c e p tio n a l g ro u n d s  to  re le a s e  th e  

p ris o n e r on  bail.

F o r th e  a b o v e  re a s o n s , I h o ld  th a t th e  p e tit io n e r h a s  n o t a d d u c e d  

e x c e p tio n a l c irc u m s ta n c e s  to  g ra n t bail. I th e re fo re  re fu s e  th e  a p p lic a tio n  

fo r bail a n d  d is m iss  th e  pe titio n  o f th e  p etitio n er.

Application dismissed 

JAGATH BALAPATABENDI, J.

T h e  1st a c c u s e d  a n d  th e  2 n d  a c c u s e d  - a p p e lla n t h a d  b e e n  fo un d  guilty  

fo r a  c h a rg e  o f ro b b e ry  u n d e r s e c tio n  3 8 0  of th e  P e n a l C o d e  re a d  w ith  

sectio n  3 2 , a n d  th e y  w e re  s e n te n c e d  to  1 0  y e a rs  R , I in a d d itio n  to  a  fin e  

of R s .5 0 0 0 .

T h e  a p p lic a tio n  m a d e  by th e  2 n d  a c c u s e d  - a p p e lla n t  fo r b a il p e n d in g  

the appeal, had been  refused by th e  learned  H igh C ourt Ju d g e  on 1 3 .0 1 .2 0 0 5 .

T h is  ap p lica tio n  w a s  m a d e  b y  th e  2 n d  a c c u s e d  - a p p e lla n t  on th e  

2 6 .0 1 .2 0 0 5  u n d e r sectio n  4 0 4  of th e  C r im in a l P ro c e d u re  A c t, a g a in s t th e  

o rd e r of th e  lea rn ed  H igh C o u rt J u d g e , p ray in g  th a t th e  a c c u s e d  - a p p e lla n t  

b e  e n la rg e d  on  bail p e n d in g  th e  a p p e a l, on  th e  g ro u n d s  a v e r re d  in th e  

p etitio n . T h e  g ro u n d s  a v e rre d  a s  e x c e p tio n a l c irc u m s ta n c e s  b e fo re  th e  

le a rn e d  H igh  C o u rt J u d g e  w e re  re fu s e d  on th e  fo llo w in g  re a s o n s

(1 )  N o  d o c u m e n ts  w e re  te n d e re d  in s u p p o rt o f :

(a) th e  a c c u s e d  -a p p e lla n t p u rsu in g  his s tu d ie s ,

(b) th e  in c a rc e ra tio n  o f th e  a c c u s e d  - a p p e lla n t w o u ld  d is ru p t his  
education

(c) th e  ill - h e a lth  of th e  a c c u s e d  - a p p e lla n t.

(2 )  N o  m a te r ia l p la c e d  to  sa tis fy  C o u rt th a t th e re  w o u ld  b e  lon g  d e la y  fo r 
th e  a p p e a l to  b e  h e a rd .
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(3 )  T h e  c h a n c e s  of s u c c e e d in g  in th e  a p p e a l w ou ld  b e  v e ry  re m o te  as  th e  

a c c u s e d  a p p e lla n t w a s  c a u g h t ‘red  - h a n d e d ’.

S e c tio n  2  of th e  B ail A c t N o . 3 0  of 1 9 9 7  s ta te s  a s  fo llow s

“S u b je c t to  th e  e x c e p tio n  a s  h e re in a fte r  p ro v ided  for in th is  A ct, th e
g u id in g  p rin c ip le  in th e  im p le m e n ta tio n  o f th e  p ro vis ions of this Act
sh a ll b e , th a t th e  g ra n t o f bail sh a ll b e  re g a rd e d  a s  th e  ru le  a n d  th e
re fu s a l to  g ra n t bail a s  th e  e x c e p tio n .”.

In th e  c a s e  Queen Vs. Liyanageta) it w a s  o b s e rv e d  by S a n s o n i J. th a t 
“E v e n  if o u r d is c re tio n  to g ra n t bail is u n fe tte re d  it m u st still b e  jud ic ia lly  
e x e rc is e d ”. It p ro c e e d e d  to  s ta te  fu rth er at p a g e  2 9 3  a s  fo llo w s : “But it is 
not to  b e  th o u g h t th a t th e  g ran t of bail should  b e  th e  ru le an d  re fusal of bail 
sh o u ld  b e  th e  e x c e p tio n  w h e re  se rio us  non - b a ila b le  o ffen ces  of this sort 
a re  c o n c e rn e d , bail is in such  c a s e s  g ra n te d  on ly  in ra re  ins tan ces  a n d  for 
stro n g  a n d  s p e c ia l re a s o n s , a s  fo r in s tan ce , w h e re  th e  p ro secu tio n  c a s e  
in p r im a - fa c ie  w e a k ”.

In th e  c a s e  of Salahudeen vs. Attorney General (4)it w a s  s ta ted  th a t “It 
is se ttle d  p rinc ip le  th a t th e  re le a s e  of a  p riso n er on bail pen d in g  an  a p p ea l 
to  th e  C o u rt o f C r im in a l A p p e a l w ill o n ly  b e  g ra n te d  in e x c e p tio n a l 
c irc u m s ta n c e s .”

In Ramu Thamotherampillai vs . Attorney General™ V y th e lin g a m .J  
a ffirm e d  th e  p rin c ip le  th a t th e  C o u rt w o u ld  re q u ire  th e  a p p e lla n t to  show  
th e  e x is te n c e  o f e x c e p tio n a l c irc u m s ta n c e s  to  w a rra n t th e  g ran t of bail 
p en d in g  a p p e a l”.

A s a fo resa id  th e  Sri L a n k a  C ourts h a v e  consistently held  that bail pending  

a p p e a l w ou ld  not b e  g ran ted  unless th ere  w e re  ‘excep tio na l c ircu m stances’ 
sh o w n  to  e x is t

Eg. King Vs Mathuratta® KingVs Keerala{2)Queen V s  Coranelis Silvam 
In th e  c a s e  of Kamal AddarachchiVs Attorney Genera\, th e  C o u rt to ok  

in to  co n s id e ra tio n  th a t th e  p re p a ra tio n  of th e  a p p e a l b riefs  an d  h earin g  of 

th e  a p p e a l w o u ld  ta k e  a  c o n s id e ra b le  p erio d  of tim e , an d  it w a s  tre a te d  as  

a n  ‘e x c e p tio n a l c irc u m s ta n c e ’ to  g ra n t bail.

In R e x  V s  Cooray b a il w a s  g ra n te d  on th e  g ro u n d  of ill-h ea lth , th a t the  

a c c u s e d  - a p p e lla n t w a s  not like ly  to  a b s c o n d  an d  th e  co m p lex ity  o f th e
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c a s e . S o  th a t, it is c le a r  th e  e x is te n c e  o f ex c e p tio n a l c irc u m s ta n c e s  w o u ld  

d e p e n d  on th e  fac ts  a n d  c irc u m s ta n c e s  o f e a c h  c a s e .

In th e  c a s e  of Harbhagan Singh V s . State of Punjatf'2} it w a s  h e ld  th a t  

th e  fac to rs  w h ich  th e  A p p e lla te  C o u rt is to  c o n s id e r in a n  a p p lic a tio n  fo r  

bail p en d in g  a p p e a l w e re  (a )  w h e th e r  a  p r im a  fa c ie  g ro u n d  e x is ts  fo r  

sub stan tia l g ro u n d s  fo r b e lie v in g  th a t th e  convicts  c o m m itte d  th e  o ffe n c e s  

in q u e s tio n , o r (c ) w h e th e r  th e  c irc u m s ta n c e s  a re  su c h  a s  lik e ly  to  d e la y  

th e  d ec is io n  of th e  a p p e a l fo r a n  u n re a s o n a b le  tim e . It w o u ld  a ffo rd  s c a n t  

sa tis fac tio n  to  th e  a c c u s e d  if a f te r  s e rv in g  th e ir  full Or s u b s ta n tia l p ortio n  

of th e ir ja il s e n te n c e  th e ir  a p p e a l s u c c e e d s  a n d  th e y  a re  m e re ly  a c q u itte d  

of th e  c h a rg e . T h is  fa c to r  c a n n o t b e  ig n o red  a n d  sh o u ld  b e  o n e  o f th e  

co n s id e ra tio n s  for g ran tin g  bail.

N o w  I w o u ld  like to  d e a l w ith  th e  g ro u n d s  a v e r re d  b y  th e  a c c u s e d  - 
ap p e lla n t, in h is a p p lic a tio n  fo r bail p e n d in g  a p p e a l.

(a ) T h e  a c c u s e d  - a p p e lla n t h a d  a lle g e d  th a t h e  is su ffe rin g  fro m  a  ra re -  

blood  cond ition  a n d  g e ttin g  tre a tm e n t fo r ‘v a s c u ltie s  a n d  a to p y ’ fro m  

Dr. C h a n d im a  d e  M e l, a  C o n su lta n t P h ys ic ian , a n d  h e  n e e d s  to  b e  fo llo w ed  

up a t a  s p e c ia liz e d  m e d ic a l facility . (V id e  th e  m e d ic a l c e rtif ic a te  d a te d  

0 4 .0 9 .2 0 0 4 )

It is to  b e  n o te d  u p to  d a te  th e  re s p o n d e n t h a s  no t d e n ie d  th e  fa c t th a t  

th e  a c cu se d -a p p e llan t n e e d s  sp ec ia lize d  tre a tm e n t a s  s ta ted  in th e  m e d ic a l 
certificate , an d  such tre a tm e n t cou ld  not b e  g iven  by th e  P rison  au th orities  

in th e  P rison  H o sp ita l o r in a  h o s p ita l.

T h e  o ther point to b e  no ted  is from  o u r e x p e rie n c e  in th e  C o u rt of A p p e a l  

w e  n o te  th a t it will a t le a s t ta k e  m o re  th a n  o n e  y e a r  fo r th is  a p p e a l to  b e  

ta k e n  - up, a n d  a t p re s e n t w e  h e a r  th e  a p p e a ls  lo d g e d  in 2 0 0 1 ,2 0 0 2  a n d  

2 0 0 3 ;  fu rth er a t  p re s e n t w e  h a v e  fix e d  a p p e a ls  up  to  M a rc h , 2 0 0 6 .

S o  th a t, th e  fina l d e te rm in a tio n  o f th is  a p p e a l m a y  ta k e  m a n y  y e a rs ,  
a n d  it cou ld  b e  c o n s id e re d  a s  a  “lon g  d e la y ” to  d e te rm in e  th is  a p p e a l.

T h e  le a rn e d  H igh  C o u rt J u d g e  h a d  m e n tio n e d  in h is  o rd e r  th e  fa c t th a t  

th e  ch an ces  of succeed ing  th e  a p p e a l w e re  rem o te  as  th e  ac cu se d -a p p e llan t  

h ad  b e e n  ca u g h t ‘re d -h a n d e d ’
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O n  th e  poin t, I w o u ld  like to  re fe r to  th e  p a g e  3 3  of th e  ju d g m en t, w hich  

c o n ta in s  a s  fo llo w s:-

Qzsx£ q e®de<rf oozsBcs cpzgO igao essigjrf CoewScteficasa e© efCdcSaaS  ̂S S  

Sg-sS. gssd serf «fssf Sg'Sg esadeseea sj» 0 d  SeODSecas BCD sojggSoasa 

eeszrfg afeasa SSerf eStoecozn eoa^ScaO o  Scseo Scffldssodscssn' Sd  6XsO  
ôsrazD efisi. <s@ksd esoQci &>q Qo5co s >Q£j B Oj©«S0 e<52s £jms) a d

saaoSg-eS {fzsd SsJSetsjrf <q d  es^cJajOscisn gcrfaxsia efoo saaoSS^fc. a a sd  

eOzazsJ gaad s®0em co '6gqcs mated 1 0a> SOO cfsaid CMssSadjCaf 
®&rf earn 1 earn 2 gĵ axaafem gzaom Ogaf c; qdaaO ĉ za.

T h e  a b o v e  p a ra g ra p h  re v e a ls , th e  1 st a c c u s e d  to o k  th e  p arce l of gold  

fro m  th e  w itn e s s  L e n u s  d e  M e l w h ich  fac t th e  1 st a c c u s e d  a s  w ell a s  th e  

2 n d  a c c u s e d  - a p p e lla n t h a d  ad m itted .

D id  th e  2 n d  a c c u s e d -a p p e lla n t s h a re  th e  c o m m o n  in tention  of th e  act 
d o n e  b y  th e  1s t a c c u s e d  u n d e r S ec tio n  3 2  a s  c h a rg e d  ? A n d  w h e th e r  

th e re  h a d  b e e n  o n ly  a  a c tu s -re u s  of th e  1st a c c u s e d  w ith o u t th e  m e n s -  

re a . T h e s e  im p o rta n t p o in ts  of law  h a d  not b e e n  a p p lie d  on e v a lu a tio n  of 
th e  e v id e n c e  by th e  lea rn ed  H igh C o u rt Ju d g e . T h e  position taken  up in the  

ju d g m e n t th a t th e  2 n d  a c c u s e d  - a p p e lla n t w a s  c a u g h t re d -h a n d e d  is 

q u e s tio n ab le .

F u rth e r, I w o u ld  like to  a d v e rt o ur m in ds  to  th e  fac t th a t th e  a c c u s e d  - 
a p p e lla n t w a s  o n ly  21 y e a rs  of a g e  w h e n  th e  o ffe n c e  w a s  co m m itte d  with  

th e  principal o ffen d er th e  1 st accu sed . T h e  fa th er of th e  accu sed  - appellan t 
h ad  b e e n  a  c a n c e r  p a tie n t w h e n  th is ap p lica tio n  w a s  filed . Vide th e  le tter 

by th e  P ro f. H . J. D e  S ilva , d a te d  2 2 .0 3 .2 0 0 5  w h e re  he h ad  re co m m en d e d  

to  a llo w  th e  a c c u s e d -a p p e lla n t to  visit h is fa th e r  a  c a n c e r p a tien t on  

h u m an ita rian  grounds.

T h u s , th e  re as o n s  m entio ned  ab o v e  could b e  considered  as ‘exceptional 
c irc u m s ta n c e s ’ to  re le a s e  th e  a c c u s e d -a p p e lla n t on bail p en d in g  th e  

a p p ea l.

T h e  a c c u s e d -a p p e lla n t is re le a s e d  on bail in a  sum  of R s . 7 5 ,0 0 0  in 

c a s h  w ith  tw o  s u re tie s  n a m e ly  - P ro fe s s o r  S . B . H e tt ia ra c h c h i an d  

E d ir iw e e r a  W e e r a w a r d e n a ,  In a d d it io n , I d ire c t th e  m o th e r  of th e  

a c c u s e d -a p p e l la n t  n a m e ly  In d u ru w a g e  D o n a  C h a n d a ra n i J a y a n th i



CA Pathmasiri and another vs Baby and another (Somawansa, J.) 35

G u n a tilla k e  E d ir iw e e ra  to  s ta n d  a s  a  sure ty , on  a  s u re ty  b o n d  in a  su m  of 
R s .1 0 0 ,0 0 0 .  A lso  th e  a c c u s e d -a p p e lla n t is d ire c te d  to  re p o rt to  the O . I. C . 

o f P a n a d u ra  P o lic e  la s t S a tu rd a y  o f e v e r y  m o n th , till th e  a p p e a l  is 

d eterm ined .

W IJ E Y A R A T N E , J . - 1 a g re e  

Application allowed;

Bail granted by majority decision.

Application allowed


