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C A PPE R  v . S IL V A .

P . C., Colombo, 88,4d2.
Piracy of telegrams— Ordinance No. 19 of 1898, ss. 1 and 3—Failure to comply 

with provisions of Ordinance as to manner of publication.

Under section 1 of Ordinance No. 19 of 1898, when any person has, in 
the manner mentioned in the Ordinance, published in a newspaper, 
published and circulated in Ceylon, any message by electric telegraph 
from any place outside the Island, lawfully received by such person, no 
other person shall, without the consent in writing of such first-mentioned 
person, print or publish such telegram, or the substance thereof, or any 
extract therefrom, until after a period of forty-eight hours from the time 
of first publication.

Held, that where A and B receive the same message by electric tele­
graph, B  cannot, by non-compliance with the requirements of the Ordinance 
as to the manner of publication, or by giving his consent to the publication 
of the message by a third party, deprive A of the right of maintaining a 
prosecution againsj such third party, provided A  had in publishing the 
message complied with the requirements of the Ordinance as to the 
manner of publication, and had not consented to the publication of the 
message by such third party, and such third party had published the 

0 message within forty-eight hours of its publication by A.

IN this case the complainant, the editor of the Tim es of 
Ceylon, prosecuted the accused, the editor o f the Sinhalese 

newspaper called the Sihala Sam aya, for breach o f section 1 of 
Ordinance N o. 19 o f 1898. The telegram which the complainant 
com plained of as having been pirated by  the accused had also been
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published in the Geylon S tandard  newspaper before it appeared 1904 
in  the accused’s paper, but the editor o f the Geylon S tan dard  had September 27 
failed to com ply with the requirements o f the Ordinance as to the 
manner o f publication o f  telegrams necessary to ensure their 
protection under the Ordinance. The accused was convicted by  ■ 
the Police Magistrate.

The accused appealed.

The case was argued on 26th Septem ber, 1904.

W alter Pereira, K .G . (B a tu w an tu daw e  w ith 'h im ) , for appel­
lant.— Under section 1 o f the Ordinance protection can be claim ed 
in respect o f such telegrams only as have been published in the 
manner thereinafter m entioned, that is, in the m anner required by 
section 3. That section provides that telegraphic messages u n d e r . 
the protection o f the Ordinance should be printed under the 
heading "  B y  Submarine Telegraph,”  and should state the day
and hour of their receipt. Now, the Geylon S tan dard  had
published the message without com pliance with these require­
m ents, and as under section 1 publication o f a. telegram is an 
offence only when it has already been published in com pliance 
with the requirements o f section 3, it was clearly no offence to  
copy this telegram from  the Standard , and the defence is that 
the accused copied from  that paper. The m ere fact that the
Tim es also published the same news with com pliance o f the 
requirements o f section 3 m akes no difference. W hatever the 
practice m ay be, the two papers m ust be assumed to have received 
a telegram each containing the sam e news, and it was com petent 
to one o f the two papers, either by consenting to the re-publication 
of the telegram received by  it or— what amounts to the sam e thing—  
by publishing it w ithout com pliance o f the requirements o f section 
3, to render re-publication o f the telegram by  another person no 
offence under the Ordinance, although the other paper has p ub ­
lished the news with com pliance o f those requirements. The 
rem edy is a change o f the system , or the conditions under which 
telegrams are distributed by the sam e agent or tw o or m ore new s­
papers, rather than a prosecution o f this sort. •

D om h orst, K .G ., for respondent.— The non-observance of the 
requirements of the Ordinance b y  the S tan dard  could not. affect- 
the rights o f the Tim es. The same telegram was received by the 
tw o- papers. The Tim es published it w ith com pliance o f » the 
provisions of section 3, and while the Standard by’ infringing 
thqpe provisions deprived itself o f the right to maintain a prose­
cution for piracy, it could not prejudice the T im es  by  such 
infringement.
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Septem ber %T.

27th September, 1904. Moncreiff, A .C .J .—  .
This is a prosecution under section 2 of Ordinance No. 19 

o f 1898. The complainant had published on the 25th and 26th 
M ay, 1904, a message by electric telegraph in the Tim es of 
Ceylon, lawfully received from London on the 24th and 25th days 
of M ay. The publication took place “  in the manner hereinafter 
mentioned, ”  as the 1st section of the Ordinance puts it. The 
com plainant complains that one o f the messages which appeared 
in the Tim es on the 25th of M ay, and which I  m ay say was 
also published in the Standard  on the 26th, was made use of 
by the defendant in the issue of the paper named the Sihala  
Sam aya, which was published, I  understand, on the 26th May 
at Colom bo. The complainant, says that the defendant had no 
consent from  him  for' doing this, and that his publication took 
place within sixty hours of the receipt of the telegram, .and before 
forty-eight hours had elapsed from  the time of its first publication. 
I f  that was done wilfully, there was apparently a breach o f the 
provisions of the Ordinance. Section 5 o f t h e . Ordinance pro­
vides for the receipt o f evidence which shall be considered 
prim d facie evidence that a message such as is contemplated 
has been published as described in the Ordinance.

According to section 3, telegraphic messages which are under 
the protection o f the Ordinance are to be printed under the
heading “  B y  Submarine Telegraph,”  and are to state the day and 
hour of their receipt. The defendant has set up a number of
defences, which m ay be stated together. H e says that, so long as 
it cannot be proved that he took the publication which appeared 
in his paper from  the columns of the Tim es, he is not liable.
H e says he did not take it from the Tim es, but that he took 
it from the Standard, and that the Standard  published the 
telegrams— I take, for example, the telegram from London dated
May 24, beginning “  General Kuroki reports that ” ............H e says
that he did not take that from the Tim es but from the Standard  
and the Standard, in publishing this message on the 26th of
M ay, did not affix the heading “  B y Submarine Telegraph,”  and
did not state the date and hour of the receipt of the telegram.
H e says also that he had the permission of the Standard  to
publish these telegrams, but that is not true. A  letter is filed 
dated 25th o f February, 1904, in which the defendant addressing 
R enter’s Telegram Company says that he has ceased publishing
telegrams from  the dailies as they had withdrawn their permission 
to do so. It  was argued, however, that the defendant could not 
know when he found the message in question in the Standard  
that it was an item which he was not entitled to use. I t  m ay be
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that the Standard  by om itting the heading and date m eant to  intimate 1904. 
that it would not com plain o f the use o f such messages SeptemSerST. 
by other people, but that intim ation -would only be  effective so Moncreifv,  
far as to deprive the Stan dard  o f any pow er to com plain o f A.C.J. 
the use o f  the messages. A s a m atter o f  fact the message appeared '. -
under the heading o f “  Reuter, ”  and therefore the defendant had 
sufficient intimation that this was a m essage o f the kind referred 
to in the Ordinance o f  1898. A s to the argument that, if  there is 
no proof that this message was taken from  the T im es, no offence 
had been com m itted, if  that were a sound argum ent it w ould be 
quite possible for a person, obtaining the contents o f a telegram 
before it was com m unicated to the Tim es  and 'oth er subscribers, 
to make us o f  it with im punity. In  fact, this message was m ade 
use o f before the com plainant had published it ; but m y  inter­
pretation o f the 1st section is that it is im m aterial whether the 
message was m ade use o f im properly before or after its publica­
tion in the journal which com plains. I  think that the period o f 
sixty hours was allowed partly for the purpose o f perm itting 
journals to have tim e to make use o f those messages, and that the 
object o f  the Ordinance, which is to secure the right o f property 
in telegraphic press messages, would be defeated if those messages 
could  be law fully m ade use o f by  other persons before publication 
by the subscribing parties. B u t m y impression, it seem s to m e, is 
strengthened by the words o f section 1, because, in speaking o f 
the, publication by  the com plainant it uses the expression “  any 
message by electric telegraph,”  and the act guarded against is the 
publication o f the “  telegrams. ”  I  think that the difference 
between the expressions is due to an intention that the telegram  
should be distinct from  the actual message which is received by  
each individual subscriber. I t  was urged by M r. Pereira that if 
this was the correct view , the m om ent that a subscriber had got 
one o f those telegrams it could not be published b y  another 
subscriber w ithout infringing the Ordinance, I  think, however, 
that it is only reasonable to believe that where there is publication 
by one o f the subscribers who has law fully received the m essage, .
there can be no infringem ent o f the Ordinance in the publication 
o f the same telegram by  another subscriber w ho had law fully 
received the message.

I  think that this appeal fails, and that i!he conviction  should 
be affirmed.
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